DOCUMENTS  DEPARTMENT 


^t 


m 


SAN    FRANCISCO 
PUBLIC    LIBRARY 


ICVF^mAFm  fMFORMATION  CENTER 
SAN  FRANCISCO  FUSLiC  LIBRARY 
REFERENCE   BOOK 

Not  to  be  taken  from  the  Library 


MAY  2  3 1984 


SAN  FRANCISCO  PUBLIC  LIBRARY 


lilillilillliliilliillxl 

3 1223   03474   9391 


r 

n 

3 

i"^  ^  /'J?^    ERRATA  AND  ADDENDA 

79-4      Opinion  No. 

Page  2,  line  25  SAN  7RAE4CJ3CO 

for  may  be  appointed  to  read  to  PUBL!C  LISPiARY 

page  5,  line  4 
for  _is^  read  _i_t 

79-5      Opinion  No. 

Page  4,  line  26 

for  233-50  read  223  -  50 

Page  7,  line  23 

for  reimburesed  read  reimbursed 

79-7      Opinion  No. 

Page  2,  line  12 
for  have,  read  has 

79-8      Opinion  No. 

Page  2,    line  8 

for  assistances  read  assistance 

Page  2,  line  17 

for  relocations  read  relocation 

Page  6,  line  20 

for  inforce  read  enforce 

79-14      Opinion  No. 

Page  6,  line  48 

for  resently  read  presently 

79-16      Opinion  No. 

Page  1,  line  23 
for  77-4  read  77-44 

79-17      Opinion  No. 

Page  3,  lines  36-37 

omit  the  jurisdiction  of  departments  of 

79-18     Opinion  No. 

Page  1,  line  6 

for  Lincoln  Avenue  read  Lincoln  Way 

Page  1 ,  line  16 

for  Lincoln  Avenue  read  Lincoln  Way 
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79-21     Opinion  No. 

Page  4,  line  5 

for  have  been  recently  read  have  recently 

Page  5,  line  31 

for  the r on  read  thereon 

Page  10,  line  13 

for  in  that  read  in  that  it 

79-33      Opinion  No. 

Page  7,  line  8 

for  effects  read  affects 

Page  8,  line  27 

for  def intion  read  definition 

Page  9,  line  37 

for  interest  read  interested 

79-35      Opinion  No. 

Page  5,  line  35 

for  challange  read  challenge 

Page  9,  line  29 

for  Section  302  read  Section  1302 

79-36      Opinion  No. 

Page  2,  line  44 
for  j^  read  are 

79-38     Opinion  No. 

Page  4,  line  39 

for  encrocher  read  encroacher 

79_39      Opinion  No. 

Page  1,  line  3 

for  Utility  read  Utilities 

Page  2,  line  10 

for  rated  read  related 

79-46     Opinion  No. 

Page  1,  line  1 
for  1978  read  1979 

Page  1,  line  9 

for  Airport  read  Airports 


79-4 G   Ooinron  Mo, 


Page  1,  line  21 

for  Airport  Revenues  read 

Airports  Revenue 

Page  2,  line  33 
for  thos  read  those 

Page  3,  line  3  9 

for  75-238,  1^7^  rea-^ 

59  Opr^.Cal.Atty.nen.  43  (1976) 

Page  4,  line  14 

for  Aj  rpor t  read  Ai  r ports 

Page  4 ,  line  3  4 

for  Ai  rpor  t  read  Ai  rpor  tr, 


79-48 


79-53 


79-57 


Page  5,  line  9 

for  Aj  rpor t  read  Airports 

Page  7,  line  7 

for  Airport  Revenue?  road 

Airports  Revenue 

Page  3,  line  ]8 

for  Airport  Revenues  read  Ai  rports 

Revenue 

P'^ge  8,  line  20 

for  Airport  Revenues  read 

Airports  Revenue 

Page  8,  line  31 
for  the  read  to 

Opinion  No. 

Page  1,  line  28 

for  Street  road  Avenue 

Page  5,  line  16  •» 

for  Street  read  Avenue 

Opinion  No. 
Page  2,  line  10 
delete  second  systeras 

Opinion  No. 

Page  1,  line  26 

for  70-30  read  70-36 
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79-58     Opinion  No. 

Page  4,  line  15 

for  expenditue  read  expenditure 

Page  4,  line  39 

for  previsouly  read  previously 

Page  4,  line  41 

for  interst  read  interest 

79-61     Opinion  No. 

page  4,  line  25 

for  Section  8.105  read  Section  8.103 

Page  4,  line  33 
for  Att.  read  Attv. 


79-65     Opinion  No. 

Page  1,  line  22 

for  Instruction  read  Instructional 

Page  2,  line  33 

for  instigates  read  instigate 

Page  2,  line  40 

for  employed  read  employees 

Page  2,  line  40 

for  violates  read  violate 

Page  3,  line  11 

for  Districts  read  District 

79-67     Opinion  No. 

Page  2,  line  42 
for  j^  read  j^ 

79-69     Opinion  No. 

Page  1,  line  39 
delete  in  writing 

79-71     Opinion  No. 

Page  2,  line  9 

for  Cahrter  read  Charter 

79-75     Opinion  No. 

Page  3,  line  24 

for  San  Francisco  Code  read  San 

Francisco  Building  Code 

Page  4,  line  3 

for  extention  read  extension 


19-11  Page  7,  line  18 

for  warants  read  warrants 

Page  7,  line  30 

for  asumed  read  assumed 

Page  8,  line  17 
for  £S  read  a 

79-78      Opinion  No. 

Pages  2,  3,  4,  and  5,  line  1 
for  77-78  read  79-78 

Page  4,  line  16 

for  XIII-A  read  XIIIA 

79-80      Opinion  No. 

Page  1,  line  5 

for  Transit  Equipment  Operators 

Transit  Operators 

Page  1,  line  27 

for  dervied  read  derived 

Page  2,  line  14 

read  for  Transit  Equipment  Operator 

read  Transit  Operator 

Page  4,  line  35 

for  comprable  read  comparable 

Page  5,  line  44 

for  comprable  read  comparable 

79-81     Page  6,  line  10 

for  rendred  read  rendered 

Page  6,  line  26 
omit  be 

Page  6,  line  38 

for  amoutn  read  amount 

Page  6,  line  45 

for  engate  read  engage 

Page  7,  line  34 

for  enaction  for  enacted 

79-85     Opinion  No. 

Page  4,  line  26 

for  affect  read  affects 


79-86      Opinion  No. 

Page  1,  line  21 

insert  with  between  comply  and  the 
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^      1979    INDEX 

CALIFORNIA    LAWS    AND    OFFICIAL    DOCUMENTS    CITED 

Administrative   Code 

Title    2,    Sec.    18700  79-39 

Title    24,    Sec.    B1733  79-53 

.     .  DOCUIViENTS  DEPT. 

Attorney  General  Opinions 

33  Ops.Cal.Atty.Gen.  32  »pT   "^  lopn  79-42 

33  Ops.Cal.Atty.Gen.  32  ^■^'^      O  I^OU  79-56 

tl    ?F^'r^]'^ll^'r^''-     I?  PUBL!C  LIBRARY  l^^^^ 

58  Ops.Cal.Atty.Gen.  41  79-35 

58  Ops.Cal.Atty.Gen.  181  79-42 

59  Ops.Cal.Atty.Gen.  43  79-46 

Civil  Code 

Sec.  1642  79-73 

Sec.  2300  79-77 

Constitution 

Article  I,  Sec.  9  79-30 

Article  I,  Sec.  9  79-62 

Article  II,  Sec.  9(a)  79-60 

Article  II,  Sec.  9(a)  79-62 

Article  IV,  Sec.  1  79-62 

Article  XI,  Sec.  3b  79-39 

Article  XI,  Sec.  5  79-21 

Article  XI,  Sec.  5  79-51 

Article  XI,  Sec.  8  79-  4 

Article  XI,  Sec.  8-1/2  79-51 

Article  XI,  Sec.  lOA  79-21 

Article  XIIIA  79-78 

Article  XIIIA,  Sec.  4  79-60 

Education  Code 

Sec.  39500  79-63 

Sec.  39600  79-63 

Sec.  45318  79-65 

Sec.  48645.3  79-78 

Sec.  3707  et  seq.  79-62 


Elections  Code 

Sec.  10211  79-51 

Sec.  22601  79-51 

Sec.  22602  79-51 


1979  INDEX 


Fair  Political  Practices  Act  of  1974 
see 

Political  Reform  Act  of  1974 
Governinent  Code  Sec.  87100  et  seq. 

Government  Code 

Sec.  825  79-13 

Sec.  825.6  79-13 

Sec.  995  79-13 

Sec.  1090  79-11 

Sees.  1090  and  1091  79-64 

Sees.  3500-3510  79-16 

Sec.  24000(w)  79-39 

Sec.  29820  79-12 

Sec.  34450  et  seq.  79-39 

Sees.  34450-34465  79-  2 

Sees.  34463-34465  79-  6 

Sec.  43628  79-46 

Sees.  54300-54700  79-30 

See.  54950  et  seq.  79-56 

Sees.  66410-66499  79-35 

Sec.  87100  79-11 

See.  87103  79-11 

Health  &  Safety  Code 

Sec.  13210  et  seq.  79-53 

Sees.  33000-33985  79-25 

Labor  Code 

Sec.  132(a)  79-19 

Meyers-Milias-Brown  Act 
See 
Government  Code  Sec.  3500  et  seq.  79-16 

Pollution  Control  Financing  Authority  Act 
See 
Health  &  Safety  Code  Sec.  44500  et  seq.  79-30 

Porter-Cologne  Water  Quality  Control  Act 
See 
Water  Code  Sec.  13000  et  seq.  79-30 

Ralph  M.  Brown  Act 
See 
Government  Code  Sec.  54900  et  seq.  79-56 


1979  INDEX 


Revenue  Bond  Law  of  1941 
See 

Government  Code  Sec.  54300  et  seq.  79-30 

Statutes  1868  Chapter  331  79-18 

see  also  79-70 

Streets  &  Highways  Code 

Sec.  27122(d)  79-  4 

Subdivision  Map  Act 
See 

Government  Code  Sec.  66410  et  seq.  79-35 

Water  Code 

Sees.  13000-13442  79-30 

SAN  FRANCISCO  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

Administrative  Code 

Sec.  2.6-1  79-55 

Sec.  2.11  79-51 

Sec.  3.13  79-20 

Sees.  5.50-5.56  79-52 

Sec.  10.170  79-69 

Sec.  16.43  79-14 

Sees.  16.200-16.222  79-16 

Sec.  16.508  79-74 

Sec.  16.509  79-74 

Sec.  16.511  79-86 

Sec.  23.10  et  seq.  79-23 

Sec.  33.3(h)  79-71 

Annual  Salary  Ordinance 

Sec.  1.2  79-10 

Building  Code 

Sec.  102  79-75 

Sec.  1309.1  79-75 


1979    INDEX 


Charter 

Sec. 

1.101 

Sec. 

1.103 

Sec. 

1.103 

Sec. 

1.103 

Sec. 

2.101 

Sec. 

2.101 

Sec. 

2.202 

Sec. 

2.300 

Sec. 

3.201 

Sec. 

3.201 

Sec. 

3.401 

Sec. 

3.405 

Sec. 

3.406 

Sec. 

3.500 

Sec. 

3.500 

Sec. 

3.500(f) 

Sec. 

3.501 

Sec. 

3.501 

Sec. 

3.501 

Sec. 

3.510 

Sec. 

3.510 

Sec. 

3.524 

Sec. 

3.527 

Sec. 

3.533 

Sec. 

3.552 

Sec. 

3.552 

Sec. 

3.581 

Sec. 

3.584 

Sec. 

3.590 

Sec. 

3.600 

Sec. 

3.601 

Sec. 

3.610 

Sec. 

3.610 

Sec. 

3.651 

Sec. 

3.661 

Sec. 

3.661 

Sec. 

3.661 

Sec. 

3.661(a) 

Sec. 

3.671 

Sec. 

3.691 

Sec. 

3.693 

Sec. 

4.103 

Sec. 

5.100 

Sec. 

5.101 

Sec. 

6.205 

Sec. 

6.207 

Sec. 

6.302 

79-21 

79-13 

79-39 

79-47 

79-10 

79-16 

79-    7 

79-    8 

79-16 

79-17 

79-13 

79-40 

79-40 

79-49 

79-56 

79-42 

79-17 

79-40 

79-47 

79-17 

79-47 

79-29 

79-29 

79-10 

79-28 

79-55 

79-36 

79-36 

79-39 

79-20 

79-20 

79-23 

79-37 

79-11 

79-15 

79-41 

79-67 

79-26 

79-19 

79-20 

79-20 

79-47 

79-61 

79-65 

79-69 

79-10 

79-54 


1979    INDEX 

Sec.    6.306  79-1 

Sec.    6.311  79-46 

Sec.    6.407  79-46 

Sec.    6.408  79-46 

Sec.    7.205  79-31 

Sec.    7.300  79-79 

Sec.    7.306  79-20 

Sec.    7.309  79-79 

Sec.    7.400  79-18 

Sec.    7.400  79-29 

Sec.    7.403  79-55 

Sec.    7.403(b)  79-28 

Sec.    7.403(b)  79-38 

Sec.    7.403(c)  79-22 

Sec.    7.501  79-44 

Sec.    8.103  79-4 

Sec.    8.103  79-61 

Sec.    8.105  79-11 

Sec.    8.105  79-33 

Sec.    8.105  79-39 

Sec.    8.105(a)  79-37 

Sec.    8.105(f)  79-11 

Sec.    8.300  79-47 

Sec.    8.300  79-57 

Sec.    8.300-1  79-31 

Sec.    8.320(c)  79-72 

Sec.    8.323  79-76 

Sec.    8.340  79-26 

Sec.    8.340  79-68 

Sec.    8.341  79-26 

Sec.    8.341  79-27 

Sec.    8.343  79-19 

Sec.    8.346  79-65 

Sec.    8.363  79-    6 

Sec.    8.400  79-    5 

Sec.    8.400(g)  79-71 

Sec.    8.401  79-    5 

Sec.    8.401  79-80 

Sec.    8.402  79-    5 

Sec.    8.404  79-15 

Sec.    8.404  79-80 

Sec.    8.407  79-    5 

Sec.    8.407  79-21 

Sec.    8.407  79-80 

Sec.    8.452  79-49 

Sec.    8.507  79-14 

Sec.    8.507  79-81 

Sec.    8.509(B)  79-32 

Sec.    8.509(F)  79-32 
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Sec. 

8.509(j) 

Sec. 

8.511(a) 

Sec. 

8.517 

Sec. 

8.540 

Sec. 

8.543 

Sec. 

8.544 

Sec. 

8.557 

Sec. 

8.559 

Sec. 

8.559-13 

Sec. 

8.568 

Sec. 

8.581 

Sees 

.  8.584  to  8.584-12 

Sec. 

8.585 

Sec. 

8.586-13 

Sec. 

9  (now  Sec.  2.101) 

Sec. 

9.104 

Sec. 

9.108 

Sec. 

9.108 

Sec. 

9.108 

Sec. 

9.109 

Sec. 

9.111 

Sec. 

35.4 (now  Sec.  3.533) 

Sec. 

73  (now  Sec.  6.207) 

Sec. 

86  (1932  Charter) 

79-81 
79-14 
79-32 
79-14 
79-14 
79-81 
79-14 
79-81 
79-14 
79-81 
79-81 
79-81 
79-81 
79-81 
79-10 
79-51 
79-44 
79-60 
79-62 
79-62 
79-62 
79-10 
79-10 
79-54 
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City  Attorney  Opinions 

415,  dated  Aug.  6,  1951  79-47 

705,  dated  June  22,  1953  79-47 

845,  dated  May  26,  1954  79-29 

845,  dated  May  26,  1954  79-44 

920,  dated  Jan.  13,  1955  79-18 

3308,  dated  Oct.  3,  1941  79-57 

63-10,  dated  Apr.  1,  1963  79-76 

63-22,  dated  June  7,  1963  79-11 

65-38-A,  dated  Oct.  7,  1965  79-28 

67-15-A,  dated  Feb.  23,  1967  79-28 

67-95-A,  dated  Dec.  19,  1967  79-10 

69-46,  dated  May  2,  1969  79-78 

70-30,  dated  July  7,  1970  79-57 

70-38,  dated  July  14,  1970  79-57 

71-74,  dated  Oct.  27,  1971  79-28 

72-9,  dated  Feb.  19,  1972  79-16 

73-74,  dated  Apr.  2,  1973  79-67 

73-109,  dated  Aug.  23,  1973  79-28 

73-141,  dated  Oct.  29,  1973  79-21 

75-56,  dated  May  23,  1975  79-81 

77-3,  dated  Jan.  24,  1977  79-57 

77-44,  dated  Oct.  27,  1977  79-16 

78-2,  dated  Jan.  12,  1978  79-42 

78-56,  dated  June  15,  1978  79-6 

78-61,  dated  June  28,  1978  79-2 

78-78,  dated  Oct.  11,  1978  79-20 

78-82,  dated  Nov.  1,  1978  79-11 

78-91,  dated  Dec.  4,  1978  79-11 

79-17,  dated  Feb.  27,  1979  79-47 

79-29,  dated  Apr.  30,  1979  79-44 

79-34,  dated  May  30,  1979  79-78 

79-42,  dated  June  20,  1979  79-56 

Unnumbered  dated  Sept.  24,  1976  79-57 

Unnumbered  dated  Mar.  18,  1977  79-57 

City  Planning  Code 

Article  3  79-44 

Sec.  101  -  79-29 

Sec.  112  79-83 

Sec.  151  79-83 

Sec.  175  79-48 

Sec.  176  79-48 

Sec.  185  79-77 

Sec.  303  79-83 

Sec.  303(b)  '  79-77 

Sec.  306.4  79-85 

Sec.  607(b)  79-3 
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Civil  Service  Commission  Rules 

Rule  23  79-6 

Rule  23.14-1  79-32 

Rule  31.03  (a)  79-45 

Rule  34  79-16 

Rule  34  79-43 

Ordinance 

No.  198-67,  Sec.  7  79-10 

No.  313-76,  Sec.  16.207  79-66 

No.  383-77,  Sec.  7  79-10 

No.  424-78  79-52 

Outside  Land  Map,  January  14,  1868  79-18 

see  also        79-70 

Outside  Land  Ordinance,  October  8,  1866  79-18 

see  also        79-70 

Park  Code 

Sec.  1  79-18 

Part  III,  Municipal  Code 

Article  1,  Sec.  26  79-44 

Public  Works  Code 

Sec.  140-150  79-62 

Resolution 

No.  970-77,  dated  Dec.  9,  1977  79-8 

No.  973-77,  dated  Dec.  12,  1977                    79-62 

No.  142-78,  dated  Feb.  27,  1978                    79-50 

Salary  Standardization  Ordinance 

Sec.  IV  F  79-80 

Sec.  V  B  79-45 

1978-79  79-71 

1978-79,  Sec.  V  B  79-71 

Subdivision  Code  •• 

Sec.  1301(c)  79-8 

Sec.  1302  79-35 

Sec.  1304(b)  79-8 

Sec.  1309(e)  79-8 

Sec.  1309(f)  79-8 

Sec.  1332  79-35 

Sec.  1333(a)  79-8 

Sec.  1333(c)  79-8 

Sec.  1385(e)  79-8 
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Subdivision  Code 

Sec.  1385(f)  79-8 

Sec.  1385(g)  79-8 

Sec.  1385(h)  79-35 

Supervisors,  Board  of,  Rules  of  Order 

Rule  1.14  79-7 

Rule  1.14(a)  79-7 

UNITED  STATES  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

U.  S.  CONSTITUTION 

Article  1,  Section  10,  clause  1  79-62 

1st  Amendment  78-86 

Free  speech  on  matters  of  public  concern  should 

be  distinguished  from  public  criticism  of 

a  department  head  by  immediate 

subordinate  re  personal  assignments  79-68 

HOUSING  AND  COMMUNITY  DEVELOPMENT  ACT 
see 
42  U.S.C.  5301  et  seq.  79-69 


1979  INDEX 


CITY  ATTORNEY  OPINIONS  SUBJECT  INDEX 

ABANDONMENT 

School  property  79-63 

ADDRESSES 

2189  Fell  Street.   Conditional  use 

permit  application 

City  Planning  Code  Sec.  303(b)  79-77 

1990  Green  Street. 

Condominium  conversions  relocation 

assistance  79-8 

655  Joost  Avenue. 

Board  of  Permit  Appeals  cannot  authorize 

a  use  in  a  district  in  which  that  use  is 

specifically  prohibited  79-48 

1445  Montgomery  Street. 

Encroachment  upon  park  land  by 

private  residence  79-38 

500  Paul  Avenue.   Roof  sign  79-3 

1201-19th  Avenue. 

Conditional  use  authorization. 

Powers  of  City  Planning  Commission  79-83 

AGE  DISCRIMINATION 

Constitutional  review  79-72 

History  79-72 

AGE  DISCRIMINATION  IN  EMPLOYMENT  ACT  79-72 

"AGENCY" 

Discussion  "  79-77 

"AGENCY,  OSTENSIBLE" 

Defined   Civil  Code  Sec.  2300  79-77 

AIRPORT  BOND  ISSUES 

Art  adornment  expenditures  subject  to  Art 

Commission  7  9-20 

Vote  by  electorate  79-20 
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AIRPORT  CONSTRUCTION  BONDS 

History  79-46 

Interest  accrued  to  be  credited  to  bond  fund 

Charter  Sec.  6.311  79-46 

AIRPORTS  COMMISSION 

Art  adorninent  purchases  79-20 

Bonds  for  construction  of  airport  facilities, 

terms  and  conditions  79-46 

Landing  fee  agreement  (1973)  79-46 

Resolution  73-0055,  revenue  bond  issues  79-46 

Succeeded  only  to  powers  of  the  Public  Utilities 
Commission  79-20 

AIRPORTS  COMMISSION,  ADDRESSEE 

Interest  accrued  from  bond  funds  and  Airports 

Revenue  Fund  79-46 

AIRPORTS  REVENUE  FUND 

History  79-46 

Interest  accrued  to  be  credited  to  that  fund 

Charter  Sec.  6.408  79-46 

Provides  for  payment  to  City  for  expenses  of 

general  obligation  bond  issues  79-46 

Provides  for  payment  to  City  for  services 

rendered  to  airport  79-46 

Surplus  funds  may  not  be  transferred  to 

general  fund  of  the  City  79-46 

APPOINTING  OFFICER 

Compensatory  time,  power  to  limit  79-45 

Must  be  a  "department  head"  79-17 

Power  to  limit  amount  of  compensatory  time 

accumulated  79-45 
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APPOINTING  OFFICER 

Power  to  limit  amount  of  compensatory  time 

allowed  79-45 

Power  to  limit  amount  of  compensatory  time 

carried  over  into  new  fiscal  year  79-45 

APPOINTMENT  AND  REMOVAL 

General  law  79-7 

ARABOGLOU,  SAVAS ,  RECREATION  AND  PARK,  ADDRESSEE 
Aquatic  Park  lease  to  rowing  clubs  does  not 
require  bid  procedure  79-55 

ART  ADORNMENT  PROGRAM 

Airports  Commission  purchases  79-20 

Art  Commission  exclusive  jurisdiction  and 

control  79-20 

ART  COMMISSION 

Art  adornment,  exclusive  jurisdiction  and 

control  79-20 

ARTHUR'S  AT  THE  PARK 

Conditional  use  authorization.   Power  of  City 

Planning  Commission  79-83 

ASSASSINATION 

Trust  fund  for  certain  elected  officials  79-21 

AUTOMOTIVE  MACHINISTS  LOCAL  1305 

Reimbursement  for  stolen  property  79-5 

BALLOT  DESIGNATIONS 

Controlled  by  Charter  Sec.  9.104  and  Administrative 
Code  Sec.  2.11  79-51 

Law  governing,  state  or  local        •  79-51 

Municipal  election,  municipal  law  prevails         79-51 

BARBAGELATA,  JOHN 

Campaign  expenditure  report  required  of 

publisher  of  political  tabloid  if  cost 

prorated  exceeded  $250.00  79-86 

BARRON,  BERNARD,  SUPERINTENDENT  OF  PARKS,  ADDRESSEE 

Jurisdiction  over  Great  Highway  area  79-18 

Lease  of  McLaren  Park  Golf  Course  to  private 
organization  79-28 
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BID  PROCEDURE 

Aquatic  Park  rowing  club  leases  do  not 

require  bid  procedure  79-55 

Certification  by  Controller  79-54 

Required  for  construction  or  repair  of 

public  buildings   Charter  Sec.  7.200  79-55 

Required  for  lease  of  property  not  required 

by  a  department   Charter  Sec.  7.402  79-55 

Required  for  lease  of  subsurface  park 

property  for  parking   Charter  Sec.  7.403  79-55 

Required  for  purchase  of  supplies  for  the 

City   Charter  Sees.  7.100  and  7.103  79-55 

Required  in  enumerated  instances,  implication 

not  required  in  other  cases  79-55 

Required  only  when  specifically  required  by 

statute  79-55 

BIDS 

Market  price  determined  by  bid  procedure  79-31 

Preference  to  San  Francisco  contractors 

illegal,  Wastewater  Management  Program  79-9 

Private  contract  for  city  services,  proposal 

to  use  bid  procedure  to  determine  cost  79-31 

Procedure  proposed  to  determined  cost  of 

private  contract  79-31 

Purchaser  has  authority  to  call  for  bids 

before  funds  certified  as  available  79-31 

BOARDS  AND  COMMISSIONS 

Committee  subject  to  open  and  public  meeting 
requirement   Charter  Sec.  3.500(f)  79-42 

see  also      79-56 


Meetings  open  and  public  requirement  includes 
committees   Charter  Sec.  3.500(f)  79-42 

see  also      79-56 


13 


1979  INDEX 


BOAS,  ROGER,  CHIEF  ADMINISTRATIVE  OFFICER,  ADDRESSEE 
Compensatorv  time,  appointing  officer  may 
limit      '  79-45 

Proposition  C,  Election  of  November  1,    1978        79-17 

BOND  FUNDS 

Interest  accrued  on  bonds  issued  for  specific 

purpose  must  be  credited  to  that  fund  79-46 

Parking  Refunding  Revenue  Bond  Indenture 

1978.   Limitation  on  expenditure  of  funds  79-58 

BOND  FUNDS — AIRPORT 

Interest  accrued  79-46 

BOND  ISSUE 

Proceedings  leading  up  to  a  bond  issue  create 
a  contract  between  bondholders  and  City,  re- 
quiring the  City  to  spend  the  proceeds  and 
interest  for  purposes  outlined  in  statement 
submitted  to  voters  79-46 

BOREMAN,  GILBERT,  CLERK,  BOARD  OF  SUPERVISORS, 
ADDRESSEE 

Condominium  conversions  79-35 

Conflict  of  interest  War  Memorial  Trustee 

and  Symphony  Trustee  79-37 

Executive  session  War  Memorial  Board  of 

Trustees  79-42 

Fireboat  "Phoenix"  funding  1979-1980  Fiscal 

Year  79-36 

President  of  Board  of  Supervisors,  power  to 

change  committee  chairmen  and  members  79-7 

Sewer  service  charge  repeal  ordinance  of  1979       79-62 

Voter  approval  of  bonds  to  construct  solid 

waste  disposal  system  79-79 

BOTKA,  JOSEPH  J.,  CHIEF  PROBATION  OFFICER,  JUVENILE 

COURT,  ADDRESSEE 

School  of  Juvenile  Court  closed  during  summer 

because  of  fund  shortage,  authority  of  Board 

of  Education  79-78 
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BRADY,  MARGARET  L.,  DIRECTOR,  PARKING  AUTHORITY, 

ADDRESSEE 

Parking  Corporation  funds,  limitations  on 

expenditure  79-58 

BRISLANE,  MARIAN  A.,  COMMISSION  ON  AGING,  ADDRESSEE 

Parking  tax  revenues  for  senior  programs  79-52 

BUDGET 

Board  of  Education  -  Juvenile  Court  School 

may  be  closed  because  of  shortage  of  funds         79-78 

BUENA  VISTA  PARK 

Designation  of  area  79-18 

CALIFORNIA  OFFICE  OF  CRIMINAL  JUSTICE  PLANNING 

Grants  to  Mayor's  Criminal  Justice  Council         79-73 

CALIFORNIA  POLLUTION  CONTROL  FINANCING  AUTHORITY 

Bonds  issued  for  construction  of  solid  waste- 
to-energy  waste  disposal  system  do  not  require 
voter  approval  79-79 

Political  subdivision  of  State  of  California       79-79 

Power  to  issue  bonds  for  prevention  or  re- 
duction of  pollution  from  solid  waste 
disposal  79-79 

CALIFORNIA  WATER  RESOURCES  CONTROL  BOARD 

Agent  of  United  States  Environmental 

Protection  Agency  79-9 

CAMPAGNOLI,  FRED,  PRESIDENT,  WAR  MEMORIAL  BOARD  OF 
TRUSTEES,  ADDRESSEE 

Conflict  of  interest   Government  Code  Sees. 

1090  and  1091  ^  79-64 

CAMPAIGN  CONTRIBUTIONS 

Municipal  run-off  election  79-74 

Specific  office.   Election  and  run-off  election 

one  campaign  79-74 

CASPER,  ANDREW  C,  CHIEF,  FIRE  DEPARTMENT,  ADDRESSEE 
Emergency,  inadequate  staffing  level  in  Fire 
Department  79-49 
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CAVERLY,  JOSEPH 

Resignee  electing  vested  retirement  allowance 

not  entitled  to  sick  leave  payment  79-32 

CENTRAL  PERMIT  BUREAU 

Lacks  power  to  issue  a  permit  authorizing  a 

use  in  a  district  in  which  that  use  is 

specifically  prohibited  79-48 

CENTRAL  RELOCATION  SERVICE 

Condominium  conversions,  relocation  79-8 

CETA 

Appointment  of  CETA  employees  without  union 

concurrence  79-66 

Conflict  of  interest.   Local  requirements 

more  restrictive  than  federal  79-50 

Employees  may  be  appointed  without  union 

concurrence  79-66 

Field  Conservation  Aides  assigned  Recreation 

and  Park  Department.   Appointment  without 

union  concurrence  79-66 

Union  concurrence  in  appointment  if  collect- 

tive  bargaining  agreement.   (Sec.  676.24, 

Federal  Register,  Vol.  44,  No.  65,  dated 

April  3,  1979)  79-66 

Voting  members  of  Employment  and  Training 

Council  enumerated  79-50 

CETA  PLANNING  COUNCIL 

Composition.   Comprehensive  Employment  and 

and  Training  Act  of  1973,  as  amended,  1978, 

29  U.S.C.  Sec.  819  79-24 

Composition.   Federal  Register,  Vol.  44,  No. 

65,  April  3,  1979  Rules  &  Regulations  Sees. 

676.7,  PP20004-20005  79-24 

CHANG,  WILSON,  CHARTER  COMMISSION,  ADDRESSEE 

Vacancies  on  Charter  Commission  cannot  be 

filled  79-2 
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CHARTER 

Conflict  with  state  law  79-4 

General  language  controlled  by  more  specific 

language  79-37 

Historical  facts  given  more  weight  than 

literal  interpretation  79-37 

Interpretation,  contemporaneous  and  past 

enactment  facts  and  developments  79-37 

Language  79-37 

May  provide  for  matters  not  in  general  laws 

and  not  in  conflict  therewith  but  in 

futherance  thereof  79-42 

Presumption  of  validity  79-4 

Specific  language  controls  more  general 

language  79-37 

CHARTER  CITIES 

Ballot  designations,  law  controlling  79-51 

Local  agency  of  the  state  79-42 

Municipal  affairs  control  79-1 

Municipal  affairs,  limitations  79-4 

Plenary  authority.   California   Constitution, 

Article  XI,  Section  5,  June,  1970  79-51 

Plenary  authority.   California  Constitution 

Article  XI,  Section  8  1/2  prior  June,  1970         79-51 

Power  of  initiative  and  referendum  may  differ 

from  general  law  or  constitution  79-62 

CHARTER  COMMISSION 

Conflict  of  interest.   Personal  service 

contract  with  Public  Utilities  Commissioner        79-39 

Entity  of  City  and  County  79-39 
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CHARTER  COMMISSION 

Membership  by  election  only.   No  other 

provisions  79-2 

Vacancies  cannot  be  filled,  no  provision  for       79-2 

Vacancies  of  a  minority  of  membership  do  not 
invalidate  79-2 

CHARTER  COMMISSIONERS 

Officers  of  City  and  County  79-39 

CHARTER  PROVISIONS 

Conflict  with  state  law  79-61 

Related  provisions  must  be  read  together  unless 

clearly  inconsistent  79-20 

CHIEF  ADMINISTRATIVE  OFFICER 

Administrative  responsibility  for  Department 

of  Governmental  Services  79-17 

Executive  administration  79-17 

Power  and  duties  under  Proposition  C, 

Election  of  November  7,  1978  79-17 

Power  to  assign  functions  and  duties  of 

departments  and  offices  under  his  control  79-17 

Power  to  combine,  transfer  or  redistribute 

functions  and  duties   Charter  Sec.  3.501  79-17 

Transfer  of  office  of  County  Clerk  to 

Superior  Court  79-47 

CHIEF  OF  POLICE 

Power  to  make  assignments  to  higher  ranks  79-10 

CITY  ATTORNEY 

Duty  to  represent  any  city  officer  when  so 

directed  by  Supervisors  79-13 

Lacks  power  of  investigative  agency  79-42 
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CITY  EMPLOYEE 

Discrimination  against  workers  injured  on  the 

job  is  misdemeanor   Labor  Code  Sec.  132(a)         79-19 

Grievance  procedure   Civil  Service  Rule  34         79-16 

Industrial  disability  leave,  normal  work 

rules  apply  79-19 

CITY  PLANNING  CODE 

Amendments  proposed  by  Board  of  Supervisors. 

Time  limit  for  decision  of  City  Planning 

Commission  79-85 

Conditional  use  permit  application  only  by 

owner  or  authorized  agent  79-77 

Time  limit  for  decision  of  City  Planning 

Commission  on  proposed  Code  amendments  79-85 

CITY  PLANNING  COMMISSION 

Conditional  use  applications.   Appeal  by 

party  to  Board  of  Supervisors   City  Planning 

Code  Sec.  308.1  79-83 

Conditional  use  authorization.   Power  to 

modify,  suspend  or  revoke  79-83 

Condominium  conversions  79-35 

Discretionary  review  powers.   Initiative 

ordinance  qualified  for  ballot.   No 

application  of  terms  prior  to  election  79-44 

Power  of  discretionary  review  79-29 

Power  of  discretionary  review  79-44 

Power  of  review  of  local  redevelopment  plan        79-25 

Power  to  initiate  proceedings  to  modify 

conditional  use  79-83 

Power  to  modify  previous  conditional  use 

authorization  to  permit  intensification  of 

a  use  so  authorized  79-83 

Power  to  modify,  suspend  or  revoke  conditional 

use  authorization  79-83 
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CITY  PLANNING  COMMISSION 

Power  to  review  and  act  upon  Resolutions 

adopted  by  previous  commission  79-83 

Redevelopment  local  project  area,  powers  and 

procedure  79-25 

Rules  of  procedure  79-85 

Time  limit  for  action  on  City  Planning  Code 

amendments  proposed  by  Board  of  Supervisors        79-85 

CITY  PLANNING,  DEPARTMENT 

Initiative  ordinance  qualified  for  ballot. 

Effect  on  permit  applications  79-44 

Power  to  impose  conditions  on  condominium 

conversion  applications  for  consistency  with 

Master  Plan  79-35 

CIVIL  SERVICE  CLASSIFICATION 

1580  Executive  Deputy-Mayor's  Office  79-14 

2998  Assistant  to  Director,  Commission  on  Aging 

Employee  on  probation  terminated  and 

reappointed  cannot  receive  lost  salary  79-68 

Probationary  employee  terminated  &  reinstated. 

Civil  Service  Commission  cannot 

award  back  pay  79-68 

3593  Instructional  Aide  I 

Strike  against  S.F.  Unified  School  District 

Charter  Sec.  8.346  inapplicable  79-65 

3594  Instructional  Aide  II 

Strike  against  S.F.  Unified  School  District 

Charter  Sec.  8.346  inapplicable  79-65 

3596  School  Security  Aide 

Strike  against  S.F.  Unified  School  District 

Charter  Sec.  8.346  inapplicable  79-65 

9144  Transit  Inspector  79-80 

9160  Assistant  Transit  Dispatcher  79-80 
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CIVIL  SERVICE  CLASSIFICATION 

9162  Day  Transit  Dispatcher  79-80 

9163  Transit  Operator  79-15 

see  also  79-80 
Q-2  Police  Officer 

Age  restrictions  may  be  applied  79-72 

see  also  79-80 

S-102  Conductor  79-15 

S-104  Motorman  79-15 

S-106  Bus  Operator  79-15 


Dismissed  permanent  employee.   No  Charter 

provision  for  return  to  former  lower 

classification  79-26 

CIVIL  SERVICE  COMMISSION 

Contracts.   Power  to  review  and  approve  all 

proposed  personal  service  contracts  79-57 

County  Clerk  positions  classified  Civil 

Service  79-47 

County  clerk  positions  recruit  and  examine 

by  Civil  Service  Commission  79-47 

Duty  of  General  Manager  to  expedite  decision 

on  protests  79-76 

Duty  to  recruit  and  examine  for  classified 

Civil  Service  in  office  of  County  Clerk  79-47 

Grievance  procedure  79-16 

Lacks  power  to  award  lost  salary  for  improper 
termination  of  entrance  level  probationer  79-68 

Lacks  power  to  grant  "fringe  benefits" 

Charter  Sec.  8.407  79-80 

Payment  of  back  salary  to  probationary  employee 
terminated  and  later  reappointed  79-68 

Police  ranks  and  exempt  ranks,  creation  79-10 
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CIVIL  SERVICE  COMMISSION 

Power  to  approve  and  review  all  proposed 

personal  services  contracts  79-57 

Power  to  augment  existing  eligible  lists  with 
additional  eligibles  79-67 

Power  to  classify  and  reclassify  all  Civil 

Service  positions   Charter  Sec.  3.661  79-15 

Power  to  determine  future  employability  of 

dismissed  employee   Charter  Sec.  3.661  79-26 

Power  to  enforce  age  provision,  entrance 

positions,  Uniformed  Force  Police  Department       79-72 

Power  to  inquire  into  termination  of 

probationary  employee   Charter  Sec.  8.340  79-68 

Power  to  review  and  approve  all  proposed 

personal  services  contracts  79-57 

Supervisorial  salary  adjustment,  computation       79-80 

CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

Payment  of  lost  salary  to  probationary 

employee  terminated  and  then  reappointed  79-68 

CIVIL  SERVICE  COMMISSION  ELIGIBLE  LISTS 

Adoption  automatic  on  60th  day  if  protests 

are  not  resolved  within  that  time  79-76 

Protests  79-76 

CIVIL  SERVICE  COMMISSION,  GENERAL  MANAGER,  PERSONNEL 
Duty  to  expedite  decisions  on  protests  of 
eligible  lists  79-76 

CIVIL  SERVICE  COMMISSION  JURISDICTION 

Contracts  for  personal  services  to  be  reviewed 

for  jurisdiction  79-57 

Lacks  jurisdiction  if  independent  contractor       79-57 

CIVIL  SERVICE  EMPLOYEE.   RETIRED  AND  RECEIVING 
RETIREMENT  ALLOWANCE 

Prohibited  from  elective  or  appointive 

position  Charter  Sec.  8.511(a)  79-14 
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CIVIL  SERVICE  GRIEVANCE  PROCEDURE 

Civil  Service  Rule  34  79-16 

Mandatory  in  all  departments  of  city  govern- 
ment 79-16 

Uniformity  of  procedure  79-16 

CIVIL  SERVICE  LIST  ELIGIBLE 

Augmentation  with  minorities.   ORS  Compliance 

Agreement  79-67 

Dismissed  permanent  employee.   No  Charter 

provision  for  return  to  eligible  list  79-26 

Protests  79-76 

CIVIL  SERVICE  RULES 

Civil  rights  violation.   Procedural  rules  to 
be  set  aside  79-67 

see  also      73-34 

COMMISSION  ON  AGING 

Employee  on  probation  terminated  and 

reappointed  cannot  receive  lost  salary  79-68 

Power  to  recommend  programs  for  funding  by 

Parking  Tax  Fund  Revenue  79-52 

COMMISSION  ON  THE  STATUS  OF  WOMEN 

Compensatory  time.   Coordinator  not  entitled 

to  payment  for  accrued  time  prior  to 

termination  ^  79-71 

"COMMITTEE" 

Defined   Government  Code  Sec.  82013  79-86 

COMMUNITY  COLLEGE  DISTRICT 

Incompatible  offices,  Board  of  Education  79-61 

COMMUNITY  DEVELOPMENT  BLOCK  GRANT  PROGRAM 

See  42  U.S.C.  5301  et  seq.  79-69 

COMMUNITY  REDEVELOPMENT  LAW 

see  HEALTH  AND  SAFETY  CODE,  Sec.  3300  et  seq.       79-25 
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COMPENSATORY  TIME 

Appointing  officer  may  limit  amount  of 

compensatory  time  for  executive,  administrative 

and  professional  employees  79-45 

Officers  of  City  and  County  in  "Z"  designated 

positions  not  authorized  payment  in  salary 

or  compensatory  time  for  overtime  worked  79-71 

COMPLIANCE  AGREEMENT 
see 
ORS  Compliance  Ageement  79-67 

COMPREHENSIVE  EMPLOYMENT  AND  TRAINING  ACT 
see 
CETA 

CONCESSION  AGREEMENT 

Bid  procedure  required   San  Francisco 

Administrative  Code  Sec.  2.6-1  79-55 

CONDITIONAL  USE 

Application  only  by  owner  or  authorized  agent      79-77 

City  Planning  Commission  may  modify,  suspend  or 

revoke  79-83 

Expansion  or  extension  of  a  non-conforming  use 

may  result  in  modification,  suspension  or 

revocation  by  City  Planning  Commission  79-83 

Intensification  of  conditional  use  may  result 

in  modification,  suspension  or  revocation  by 

City  Planning  Commission  79-83 

Limitations  on  power  to  permit  intensifica- 
tion 79-83 

CONDOMINIUM  CONVERSIONS 

Local  regulation  plus  control  consistent  with 

Master  Plan  plus  state  law  79-35 

Relocation  assistance  eligibility  determined 

by  Central  Relocation  Service  79-8 
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CONDOMINIUM  CONVERSIONS 

Relocation  assistance,  subdivider  to  contract 

with  Central  Relocation  Service  79-8 

Tenant  consent  condition,  discussion  79-35 

Tenant  consent  requirement  invalid  unless 

final  review  by  administrative  agency  79-35 

Tenant  purchase  condition,  discussion  79-35 

Tenant  purchase  is  a  valid  condition  79-35 

CONFLICT  OF  INTEREST 

Abstention  from  voting   Charter  Sec.  3.500         79-11 

Abstention  will  not  cure  Charter  Sec.  8.105 

conflict  79-11 

CETA  Regulations  as  amended  by  Public  Law 

95-524,  29  U.S.C.  Sec.  823  (h)  (2)  79-50 

Common   law  79-39 

Exemption  of  independent  consultants 

2  California  Admininstrative  Code  18700  79-39 

Financial  interests  enumerated  79-11 

Guidelines  for  construing  laws  79-33 

Member  Employment  and  Training  Council  is 
executive  director  of  private  sub  grantee 
under  CETA  79-50 

Port  commissioner  vote  on  lease  if  owns  over 

3%  stock  of  prime  tenant  79-33 

Prohibited  financial  interest   Government 

Code  Sees.  1090  and  1091  79-64 

Prohibited  interest  discussed  79-33 

Public  Utilities  Commissioner  personal  service 

contract  with  Charter  Commission  79-39 

Real  property  leases  79-33 
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CONFLICT  OF  INTEREST 

"Relationship"  prohibited  by  Charter  Sec. 

8.105(f)  79-11 

Remote  interest  discussed  79-33 

War  Memorial  Board  of  Trustees,  proposed 

member  of  Symphony  Board  of  Trustees  79-37 

CONFLICT  OF  INTEREST.   STATE  LAW 

Financial  benefit  79-64 

Remote  interest.   Non-salaried  officer  of 

nonprofit  corporation  79-64 

CONSTRUCTION  CONTRACTS 

Bid  preference  to  San  Francisco  contractors 

illegal.   C.F.R.  Title  10 

Sec.  35.938-4(h) (4)  79-9 

Wastewater  facilities,  regulations  of 

Environmental  Protection  Agency  79-9 

"CONTINGENCY" 

Defined  79-78 

CONTRACT 

Bid  preference  to  San  Francisco  contractors 

illegal.  Wastewater  Management  Program  79-9 

Charter  requirement  that  certification 

required  prior  to  performance  and  payment  79-54 

Civil  Service  Commission  to  review  proposed 

personal  services  contracts  79-57 

Defined   Civil  Code  Sec.  1642  79-73 

Joint  consideration  of  several  instruments 

as  one  agreement  79-73 

No  duty  to  make  payment  until  Controller  has 

certified  contract  79-54 

Personal  services  contract  only  where  cannot 

be  adequately  performed  by  Civil  Service 

employees  79-57 
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CONTRACT 

Revenue  bond  issue  previously  issued  cannot 
be  repealed/rescinded/withdrawn.   Impairment 
of  contract 


COUNTY    CLERK 

Administrative  direction  of  office  trans- 
ferred from  Chief  Administrative  Officer  to 
Superior  Court 


State  Officer  when  acting  as  Clerk  of  the 
Superior  Court 

Transfer  of  office  from  Chief  Administrative 
Officer  to  Superior  Court 


79-30 


79-54 


CONTROLLER  ,  ^  na    c,A 

Certification  before  duty  to  make  payment  /y-54 

Contract  procedure.   Bid  and  award  prior  to 
certification 

Harbor  Operating  Fund.   Must  limit  expenditures 

as  directed  by  Port  Commission  7y-Jb 

Interest  accrued  on  bond  funds  credited  to 

general  fund  until  August  7,  1978  79-46 

Port  funds,  must  limit  expenditures  as  directed 
by  Port  Commission 


79-36 


79-47 


Civil  Service  status  of  personnel  unaffected 

by  transfer  to  Superior  Court  79-47 

Duties   Government  Code  Sec.  26800  et  seq.  79-47 

Municipal  officer  79-47 

Office,  not  a  department  1l~]l 

See  also  79-47 

Removed  from  administrative  jurisdiction 

of  Chief  Administrative  Officer  79-17 


79-47 
79-47 
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PRAFT  EMPLOYEES  ,    ^  ^   ,  7Q_R 

Tools,  reimbursen^ent  for  stolen  hand  tools         79  5 

TRTMTNAL  JUSTICE  COUNCIL 

CRIMINAL^JU  ^^^^_^^  ^^^^^^  contracts  with  community      ^^_^^ 

youth  service  providers 

DEATH  BENEFITS  79-21 

Employees 

DEDICATION  79-63 

Revocation  procedure 

DEFINITION 

"Agency,  ostensible"    Civil  Code  Sec.  2300       79-77 

"Committee"    Government  Code  Sec.  82013 


79-86 

79-87 
"Contingency" 

"Contract"     Civil  Code  Sec.  1642  79-73 

"Design"  of  a  subdivision 
"Emergency"    Charter  Sec.  8.452 
"Fire  hazard"   Fire  Code  Sec.  3.04(b) 


"Grievance" 

"Grievance"  Civil  Service  Rule  Sec.  34.02(a) 

"High  rise  structure"    Health  &  Safety  Code 
Sec.  13210(b) 

"Human  occupancy" 

"Income" 

"Independent  contractor" 

"Insolvency" 
"Occupancy,  human" 
"Parks" 
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79-57 
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DEFINITION 

"Prohibited  interest"  79-33 

7  Q  18 

"Purprestare" 

"Qualification"  79-61 

"Remote  interest"  79-33 

"Required"    Fire  Code  Sec.  2.16  79-53 

"Special  assessment"  79-60 

"Special  taxes"  California  Constitution, 

Article  XIIIA,  Sec.  4  79-60 

"Subdivision"  in  Subdivision  Map  Act  79-35 

79-60 


"Tax" 
"Taxes" 


79-62 

"Used  for  human  occupancy"  79-53 

"DEPARTMENT"  tq  n 

Jurisdictional  control  of  an  "office  /y-i/ 

DEPARTMENT  HEAD  .  . 

Power  to  exercise  executive  responsibilities 

Charter  Sec.  3.501  T^'^' 

DEPUTY-MAYOR 

see  MAYOR-EXECUTIVE  DEPUTY 

DISCRETIONARY  POWER 

Fire  Marshall  /:>-3-J 

DISCRETIONARY  REVIEW 

City  Planning  Commission  /i^-^i> 

Ordinance  enacted,  not  yet  in  effect  but 
fairly  imminent 

Ordinance  pending.   Enactment  imminent  79-44 

DISCRIMINATION 

See  also  ORS  Compliance 
Agreement 
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DISCRIMINATION 

Civil  Service  Eligible  lists  to  be  augmented 

with  minorities.   ORS  Compliance  Agreement         79-67 

DOHERTY  REALTY  CO. 

Condominium  Conversions.   1990  Green  Street 

relocation  agreement  79-8 

DOLSON,  LEE  S.,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

Building  Code  exemptions  smoke  detector  and 
alarm  systems 

DOUBLE-DIPPING 

Prevention  Charter  Sec.  8.511(a)  79-14 

DUAL  OFFICE  HOLDING 

Golden  Gate  Bridge  District  Directors-Supervisors   79-4 

Prohibited  by  Charter  Sec.  8.103  79-4 

Supervisors-Golden  Gate  Bridge  District  Directors   79-4 

EDUCATION,  BOARD  OF 

Budget  of  Board  of  Education.   Juvenile  Court 

School  may  be  closed  because  of  shortage  of  funds   79-78 

Budget.   Board  of  Education  may  close  school 

because  of  shortage  of  funds  79-78 

Budget  of  Board  of  Education  must  be  balanced      79-34 

Financial  assistance  from  City  and  County  of 

San  Francisco,  procedure  79-1 

General  laws  of  state  govern  operations  79-61 

Incompatible  offices-Community  College  District    79-61 

Power  of  full  control  over  schools  and 

school  property  79-63 

Power  to  close  Juvenile  Court  School  during 

summer  as  economy  measure  79-78 

Qualifications  governed  by  Charter  79-61 
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ELECTION 

Campaign  contribution  limit.   Municipal  run-off 
election  79-74 

Campaign  expenditure  report  may  be  required  of 
publisher  of  political  tabloid  79-86 

Charter  city,  law  governing  -  state  or  local       79-51 

Municipal  election  is  a  municipal  affair  79-51 

Political  tabloid  not  excluded  from  campaign 

filing  requirements   2  California  Administrative 

Code  Sec.  18225(c)  (14)  79-86 

ELECTORATE 

Voter  approval  not  required  if  bonds  are  issued 

by  California  Pollution  Control  Financing 

Authority  79-79 

EMBARCADERO  CENTER  REDEVELOPMENT  PROJECT 

Amendments-review  79-25 

"EMERGENCY" 

Defined  79-49 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

All  positions  where  compensation  paid  by  City 

and  County  of  San  Francisco  included  in 

classified  civil  service  79-47 

Classification  and  reclassification  by  Civil 

Service  Commission      Charter  Sec.  3.661         79-15 

Compensatory  time.   Appointing  officer  may 

limit  "Z"  employees  79-45 

Contract.   Personal  services  that  cannot  be 

adequately  performed  by  existing  city 

department  79-57 

Dismissed  employee,  future  employability  79-26 

Employability ,  determination  for  dismissed 

employee  79-26 

Grievance  procedure  (Civil  Service  Rule  34) 

does  not  apply  to  lay-offs  79-43 
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Lay-offs-grievance  procedure  (Civil  Service 

Rule  34)  does  not  apply  79-43 

Lay-off  seniority  calculation  method  is  not  a 

vested  right  79-41 

Overtime.   Compensatory  time  off  for  overtime 
worked  to  employees  in  "Z"  designated  executive, 
administrative  or  professional  positions  79-71 

Overtime.   Salary  payment  for  overtime  worked 

to  employees  in  non  "Z"  designated  positions       79-71 

Resigned  employee  benefits  79-32 

Resigned  employee  not  eligible  for  payment  of 
accumulated  sick  leave  79-32 

Retired  employee  benefits  79-32 

Retirement  not  mandatory  at  age  65  79-32 

Seniority  calculation  method  is  not  a  vested 

right  for  purposes  of  lay-offs  79-41 

Separated  employee  benefits  79-32 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Services  that  can  be  "adequately  or  competently 

or  satisfactorily"  performed  must  be  Civil 

Service  rather  than  independant  contract  79-57 

Supervisorial  salary  adjustment.   Computation      79-80 

"Z"  positions-compensatory  time  79-45 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  MISCELLANEOUS 

Property  stolen,  reimbursement  79-5 

Retired.   Limitations  on  employment  79-81 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  PARAPROFESSIONAL 

Strike  against  San  Francisco  Unified  School        79-65 
District  Charter  Sec.  8.246  inapplicable 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  PROBATIONARY 
Salary  unpaid  between  termination  and 
reappointment  cannot  be  recovered  79-68 
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EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  RESIGNED 

Resignee  electing  vested  retirement  allowance 

not  entitled  to  sick  leave  payment  79-32 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  RETIRED 
see  also  RETIRED  PERSONS,  et  seq. 

Employment,  limitations  on  79-81 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  RETIRED  AND 
RECEIVING  RETIREMENT  ALLOWANCE 

Charter  Sec.  8.511  (a)  79-14 

Prohibited  from  payment  for  services  to  City 

and  County  of  San  Francisco  79-14 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  SCHOOL  DISTRICT, 
NONCERTIFICATED 

Charter  Civil  Service  provisions  apply  79-65 

Strike  against  San  Francisco  Unified  School 

District  Charter  Sec.  8.346  inapplicable  79-65 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  SCHOOL  DISTRICT, 
PARAPROFESSIONAL 

Charter  Civil  Service  provisions  apply  79-65 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  TERMINATION 

Illegal  termination,  back  pay  award  appropriate    79-68 

Constitutionally  protected  right  cannot  be 

grounds  for  termination  79-68 

EMPLOYEE,  CIVIL  SERVICE  EXEMPT 

Temporary  services   Charter  Sec.  8.300(5)  79-57 

EMPLOYEE,  CONTRACT  EMPLOYEE 

Civil  Service  Commission  to  review  all  proposed 
personal  services  contracts  79-57 

EMPLOYEE,  MUNICIPAL  RAILWAY 

Light  Rail  Vehicle  Operators  within  Charter 

Sec.  8.404  79-15 

Platform  employee  benefits  fixed  by  Supervisors 
limited  by  Charter  Sec.  8.404  79-5 

Platform  Employees,  Light  Rail  Vehicle  Operators 

within  Charter  Sec.  8.404  79-15 
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EMPLOYEE,  NON-CIVIL  SERVICE  EMPLOYEE 

Civil  Service  Commission  to  review  proposed 

personal  services  contracts  79-57 


EMPLOYEE,  SICK  LEAVE 

Accumulated  unused  sick  leave,  payment  at 

separation 

Vested  accumulated  sick  leave  payment  at 
separation 


79-6 
79-6 


EMPLOYMENT 

Civil  Service  terms  and  conditions  fixed  by 

statute  not  by  contract  79-41 

Civil  Service  terms  and  conditions  not 

contractual  but  statutory  79-49 

EMPLOYMENT  AND  TRAINING  COUNCIL 

Residence  required  of  all  regular  members  79-24 

Voting  members  enumerated  79-50 

ENCROACHMENT 

Balancing  test  '^    ^° 

Park  land  I'i-^^ 

Park  land,  estoppel  79-38 

ENVIRONMENTAL  PROTECTION  AGENCY 

Grants  to  public  agencies  for  wastewater 

facilities  "^^"^ 

EXECUTIVE  SESSION 

Action  taken  in  violation  of  Charter  Sec, 

3.500  (f ) is  void  79-42 

Personnel  exception  79-42 

see  also   79-56 

Personnel  exception  limited  by  employee's  right 

to  have  matter  considered  publicly  79-42 

Personnel  exception  to  protect  individuals,  not 

to  discuss  general  policy  79-42 

Public  notice  required   Charter  Sec.  3.500  and 
Government  Code  Sec.  54957  79-56 
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„,,    FAIR   EMPLOYMENT   PEIACTICES  ACT 
FA  ] 

Age   discrimination   included   in   1978  79-72 

FAIR   POLITICAL   PRACTICES   ACT 

Public   official  may   not   participate    in  decisions 

in  which   he  has   a   financial    interest  79-11 


FAIR    POLITICAL    PRACTICES    COMMISSION 

Campaign   expenditure    report   may   be    required   of 
publisher    of    political    tabloid  79-86 

Campaign   expenditure    report    requirements  79-86 

FAMIS 


see    FINANCIAL    ACCOUNTING    MANAGEMENT    INFORMATION 

SYSTEM 


FIELD  CONSERVATION  AIDE 

CETA  employee  appointments  do  not  require  union 
concurrence 


79-36 


FARRELL,  JOHN  C,  CONTROLLER,  ADDRESSEE 

Civil  Service  Commission  approval  of  proposed 

personal  services  contracts  79-57 

FEINSTEIN,  DIANNE,  MAYOR,  ADDRESSEE 

CETA  employee  appointments  do  not  require  union 
concurrence  79-66 

Conflict  of  interest  Port  Commission  79-33 

Performing  Arts  Center  jurisdiction  79-23 

Retired  employees  serving  in  elective  or 

appointive  positions  79-14 

Trust  fund  for  dependents  of  certain  assassinated 
elected  officials  79-21 


79-66 


FINANCIAL  ACCOUNTING  MANAGEMENT  INFORMATION  SYSTEM 

See  FAMIS  '  79-36 

FINANCIAL  INTERESTS 

(Conflict  of  interest)  enumerated  79-11 

FINE  ARTS  MUSEUMS 

Tutankhamun  exhibit   food  concession  agreement     79-22 
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FIRE 

Escapes  do  not  meet  statutory  exception  for 

early  warning  devices  Building  Code  Sec.  1309.1    79-75 

FIRE  DEPARTMENT  CHIEF 

Duty  to  determine  minimum  staffing  level  79-49 

Power  to  declare  emergency  Charter  Sec.  8.452      79-49 

Power  to  order  overtime  during  emergency  Charter 

Sec.  8.452  79-4 

FIRE  DEPARTMENT  EMPLOYEE 

Benefits  fixed  by  Board  of  Supervisors  limited 

to  those  in  Charter  79-5 

Minimum  staffing  level  79-49 

Staff  level  inadequate  79-49 

Work  schedules   Charter  Sec.  8.452  79-49 

FIRE  DEPARTMENT  EMPLOYEE  RETIRED 

Employment  limitations  79-81 

FIRE  DEPARTMENT  EMPLOYEE  NON-UNIFORM 

Dismissal  for  cause   Charter  Sec.  8.341  79-27 

FIRE  DEPARTMENT   FIRE  MARSHALL 

Power,  discretion  under  California  Administra- 
tive Code,  Title  24,  Sec.  B1733  et  seq.  79-53 

Power,  discretion  under  Health  and 

Safety  Code  Sec.  13210  et  seq.  79-53 

Power,  discretion  under  San  Francisco  Fire  Code     79-53 

FIRE  DEPARTMENT  OVERTIME 

Staff  level  inadequate.   Emergency  under  Charter 

Sec.  8.452  79-49 

FIRE  HAZARD 

Exemptions  Building  Code  Sec.  1309.1  Smoke 

detection  &  alarm  systems  79-75 

FIRE  MARSHALL 

Power,  discretion  under  California  Administrative 

Code,  Title  24,  Sec.  B1733  et  seq.  79-53 
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FIRE  MARSHALL 

Power,  discretion  under  California  Health  and 

Safety  Code  Sec.  13210  et  seq.  79-53 

Power,  discretion  under  San  Francisco  Fire  Code    79-53 

FIRE  PROTECTION 

Alarm  systems  and  smoke  detection,  exceptions 

and  exemptions  79-75 

Exceptions,  smoke  detection  and  alarm  systems      79-75 

Exemptions,  smoke  detection  and  alarm  systems      79-75 

Smoke  detection  and  alarm  systems,  exceptions  and 
exemptions  79-75 

FIRE  REGULATIONS 

High-rise  structures  79-53 

FIREBOAT 

Expenses  to  be  shared  equally  between  Port  and 

Fire  Department  79-36 

FIREBOAT  "PHOENIX" 

Funding  for  1979-1980  Fiscal  Year  79-36 

FLEISHELL,  EDWARD,  AIRPORTS  COMMISSION,  ADDRESSEE 

Airports  Commission  Art  Adornment  purchases        79-20 

FRINGE  BENEFITS 

Reimbursement  for  value  of  stolen  property  is  not 

a  fringe  benefit  79-5 

GAIN,  CHARLES  R. ,  CHIEF  OF  POLICE,  ADDRESSEE 

Disciplinary  action  against  uniformed  member  on 
industrial  disability  pay  status  79-19 

GARAGE 

Sutter-Stockton  revenue  expenditures  limited  by 

1978  indenture  79-58 

GARDENER- ASSISTANT  GARDENER 

CETA  employee  appointments  do  not  require  union 
concurrence  79-66 

GENERAL  FUND 

Interest  accrued  on  Airports  Revenue  Fund 

credited  to  general  fund  79-46 
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GENERAL  FUND 

Interest  accrued  on  general  obligation  bonds 

credited  to  general  fund  79-46 

GENERAL  LAWS 

Charters  may  provide  for  matters  not  in  general 
laws,  not  in  conflict  therewith  but  in  furtherance 
thereof  79-42 

GENERAL  OBLIGATION  BONDS 

Interest  accrued  79-46 

GENERAL  OBLIGATION  BONDS,  1948 

School  purposes  79-63 

GILFORD,  ROTEA,  EXECUTIVE  DIRECTOR,  MAYOR'S  CRIMINAL 

JUSTICE  COUNCIL,  ADDRESSEE 

Youth  Service  Bureau  contracts  with  community 

youth  service  providers  79-73 

GOLDEN  GATE  BRIDGE  HIGHWAY  AND  TRANSPORTATION  DISTRICT 

Directors  members  from  San  Francisco  79-4 

GOLDEN  GATE  PARK 

Designation  of  area  79-18 

History  79-18 

GOLDMAN,  RICHARD 

Conflict  of  interest,  Port  Commission  lease        79-33 

GONZALES,  ROBERT  E.,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Wastewater  management  program,  bid  preference 
to  San  Francisco  contractors  illegal  79-9 

GOVERNMENTAL  SERVICES,  DEPARTMENT  OF 

Formerly  Department  of  Finance  and  Records         79-17 

GRAHAM,  WILLIAM  J.,  FIRE  MARSHALL,  ADDRESSEE 

High-rise  structure  fire  regulations  79-53 

GRANT  APPLICATION 

Procedure  in  San  Francisco  Administrative  Code 

Sec.  10.170  79-69 
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GREAT  HIGHWAY 

History  as  public  highway  not  as  park  79-18 

see  also   79-70 

Jurisdiction  between  Lincoln  Way  and  Point  Lobos. 
Recreation  and  Park  Cominission  79-70 

see  also   79-18 

Park  property  only  in  that  under  jurisdiction 
of  Recreation  and  Park  Cominission  79-18 

see  also   79-70 

GREEN,  CURTIS  E.,  GENERAL  MANAGER,  MUNICIPAL  RAILWAY, 
ADDRESSEE 

Light  Rail  Vehicle  Operators    Charter  Sec. 

8.404  79-15 

"GRIEVANCE" 

Defined  79-16 

Defined  Civil  Service  Rule  Sec.  34.02(a)  79-43 

GRIEVANCE  PROCEDURE 

Civil  Service  Rule  34  mandatory  in  all 

departments  of  city  government  79-16 

Lay-offs,  does  not  apply  79-43 

Scope  and  application   Civil  Service  Rule  34       79-16 

GROUP  H  OCCUPANCY 

Fire  protection   Building  Code  Sec.  1309.1         79-75 

GUGGENHIME,  RICHARD  J.,  MEMBER,  BOARD  OF  PERMIT 
APPEALS,  ADDRESSEE 

Conflict  of  interest  79-11 

HARBOR  OPERATING  FUND 

Controller  must  limit  expenditures  as  directed 

by  Port  Commission  79-36 

Port  revenue  excluding  bond  money  79-36 

"HIGH-RISE  STRUCTURE" 

Defined  79-53 
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HOME  RULE  POWERS 

Chartered  cities  and  counties  California 

Constitution,  Article  XI,  Sec.  5  79-61 

Limitations  or  restrictions  may  not  be  implied      79-21 

HOUSING 

Local  governments  best  qualified  to  resolve  their 
individual  housing  problems  79-35 

"HUMAN  OCCUPANCY" 

Defined  nowhere  79-53 

"INCOME" 

Defined  79-11 

INCOME,  LOW 

Condominium  conversions,  relocation  assistance     79-8 

INCOME,  MODERATE 

Condominium  conversions,  relocation  assistance     79-8 

INCOMPATIBLE  OFFICES 

Board  of  Education  and  Community  College  District   79-61 

Community  College  District  and  Board  of  Education   79-61 

Golden  Gate  Bridge  District  Board  of 

Directors  and  Board  of  Supervisors  79-4 

Inapplicable  to  salaried  office  and  salaried 

position  Charter  Sec.  8.103  79-61 

Inapplicable  to  salaried  position  and  salaried 

office  Charter  Sec.  8.103  79-61 

Inapplicable  when  one  of  two  positions  is  an 

employment  rather  than  an  office  79-61 

Supervisors  and  Golden  Gate  Bridge  District 

Board  of  Directors  79-4 

INDEPENDENT  CONTFIACTOR 

Civil  Service  Commission  lacks  jurisdiction        79-57 

Civil  Service  provisions  of  Charter  do  not  apply    79-57 

Civil  Service  requirements  prohibit  performance 

of  government  work,  tests  to  determine  79-57 
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INDEPENDENT  CONTRACTOR 

Defined  79-57 

Tests  to  determine  79-57 

INITIATIVE  PETITIONS 

Application  of  terms  prior  to  election  79-44 

Not  to  be  used  to  achieve  indirectly  that  which 

is  directly  prohibited  as  to  repeal  a  tax 

ordinance  79-62 

Retrospective  terms,  application  prior  to 

election  79-44 

Sewer  Service  Charge  Repeal  Ordinance  of  1979       79-62 

Taxation  matters  not  subject  to  79-62 

JOHNSON,  JAMES  H.,  DIRECTOR,  MAYOR'S  OFFICE  OF 

COMMUNITY  DEVELOPMENT,  ADDRESSEE 

Grant  funds  from  HUD  application  procedure  not 

subject  to  Charter  Sec.  6.205  79-69 

Lay-offs,  application  of  Civil  Service  Rule  34      79-43 

JUNGHERR,  J.  A.,  ADDRESSEE 

Budget,  San  Francisco  Unified  School  District      79-34 

JUVENILE  COURT 

School  closed  during  summer  by  Board  of 

Education,  fund  shortage  79-78 

KEARNEY,  THOMAS  P.,  REGISTRAR  OF  VOTERS,  ADDRESSEE 

Ballot  designations,  state  or  local  law  governing   79-51 

Campaign  expenditure  report  required  of 

publisher  of  political  tabloid  79-86 

KEESLING,  FRANCIS.   THE  SAN  FRANCISCO  CHARTER  OF  19  31 
Chief  Administrative  Officer,  executive 
administration  79-17 

Retirement  system  79-14 
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KOPP,  QUENTIN,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

Campaign  contribution  limit.   Municipal  run-off 
election  79-74 

Financial  assistance  from  City  and  County  of 

San  Francisco,  procedure  for  request  from 

San  Francisco  Unified  School  District  79-1 

Sewer  revenue  bonds,  authority  of  Supervisors 

to  initiate  recission  of  authorization  79-30 

Sewer  service  charge  annual  setting  of  rate        79-60 

LAND-USE  REGULATIONS 

City  Planning  Commission  power  of  discretionary 

review  79-29 

LAW  ENFORCEMENT  OFFICERS 

Age  restrictions  may  be  applied  79-72 

LAY-OFFS 

Grievance  procedure  (Civil  Service  Rule  34) 

does  not  apply  79-43 

Seniority.   Method  of  calculation  for  lay-off 

is  not  a  vested  right  79-41 

LEASE  REVENUE  BONDS 

Voter  approval  required  79-79 

LEE,  JEFFREY,  DIRECTOR  OF  PUBLIC  WORKS,  ADDRESSEE 

Contracts,  bidding  and  award  before  Controller's 
certification  79-54 

LEGISLATIVE  INTENT 

Elections  Code,  conflicting  sections  79-51 

Statutory  reenactment  after  administrative 
construction  is  presumption  of  legislative 
intent  to  continue  same  construction  79-37 

Use  of  mandatory  term  "shall"  79-45 

Use  of  permissive  term  "may"  79-45 

LEVI  STRAUSS  &  CO. 

"Levi's  Plaza  Project"  lease  by  Port  Commission 

of  two  lots,  conflict  of  interest  79-33 
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LEVY,  ROBERT  C,  SUPERINTENDENT,  BUREAU  OF  BUILDING 
INSPECTION,  DEPARTMENT  OF  PUBLIC  WORKS,  ADDRESSEE 

Encroachment  upon  park  land  79-38 

LIGHT  RAIL  VEHICLE  OPERATORS 

Platform  employees  within  Charter  Sec.  8.404       79-15 

LOW-COST  HOUSING 

Current  garage  revenues  cannot  be  used  for 

subsidy  79-58 

MAKER,  BILL,  BOARD  OF  EDUCATION,  ADDRESSEE 

Incompatible  offices   Board  of  Education  and 

Community  College  District  79-61 

MAILLARD,  CHARLOTTE  SMITH 

Conflict  of  interest  War  Memorial  Trustee 

nomination  79-3  7 

MAJORITY 

Charter  Commission  vacancies,  if  minority,  do 

not  invalidate  79-2 

MALLOY,  THOMAS,  RECREATION  AND  PARK  DEPARTMENT, 

ADDRESSEE 

Concession  agreement  approval  without  Board  of 
Supervisors  approval  79-22 

MANPOWER  PLANNING  COUNCIL 

See  also  EMPLOYMENT  AND  TRAINING  COUNCIL 

MARES,  MILTON  H.,  CHIEF  LABOR  NEGOTIATOR,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Reimbursement  for  cost  of  personal  tools  stolen     79-5 

MARKS,  ESTHER,  ACTING  CHAIR,  MAYOR'S  OFFICE  OF  EMPLOYMENT 

AND  TRAINING,  ADDRESSEE 

Residence  requirements  San  Francisco  Employment 

and  Training  Council  79-24 

MAYOR 

Lacks  authority  to  increase  Port  budget 

estimate  for  fireboat  79-36 

War  Memorial  Board  appointee  with  "Special 

Interest"  79-37 
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MAYOR-EXECUTIVE  DEPUTY 

Appointment  of  retired  Chief  of  Police,  procedure   79-14 

MCLAREN  PARK  GOLF  COURSE 

Lease  to  private  organization  79-28 

MEETINGS 

Executive  session,  personnel  exception  79-42 

see  also   79-56 

Executive  session  requires  public  notice 

Charter  Sec.  3.500  and  Government  Code  Sec. 

54957  79-56 

Open  and  public,  personnel  exception  79-42 

see  also   79-56 

Open  and  public  requirement  extended  to 

Committees  Charter  Sec.  3.500(f)  79-42 

see  also   79-56 

MEMORANDUM  OF  UNDERSTANDING 

Automotive  Machinists  Local  1305,  reimbursement 

for  stolen  property  79-5 

MILLS,  EARL  P.,  DIRECTOR,  CENTRAL  RELOCATION  SERVICES, 
ADDRESSEE 

Condominium  conversions,  relocation  assistance     79-8 

MINORITY  GROUPS 

Civil  Service  eligible  lists  may  be  augmented 

pursuant  to  ORS  Compliance  Agreement  79-67 

MOLINARI,  DONALD,  DIVISION  MANAGER,  CIVIL  SERVICE 

COMMISSION 

Eligible  lists,  60  day  period  for  resolution 

of  protests  79-76 

MOLINARI,  JOHN  L.,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Golden  Gate  Bridge  District,  four  Supervisors 
as  Directors  79-4 

MUNICIPAL  AFFAIRS 

All  reserve  powers  not  otherwise  granted  or 

limited  are  vested  in  Board  of  Supervisors         79-21 

Charter  City  retains  control  limited  only  by 

charter  or  state  constitution  79-1 
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MUNICIPAL  AFFAIRS 

Charter  City  retains  control  limited  only  by 

state  constitution  or  charter  79-1 

Charter  is  an  instrument  of  limitations  and 
restrictions  79-69 

Civil  Service  examinations,  conduct  of  79-67 

Control  by  charter  city  79-1 

Home  rule  powers,  California  Constitution, 

Article  XI  Sec.  5  79-61 

Property  may  be  dedicated  to  particular  use  unless 
specifically  forbidden  79-63 

State  preemption  79-4 

MUNICIPAL  RAILWAY 

Supervisorial  salary  adjustment.   Personnel  who 
supervise  transit  equipment  operators  79-80 

Transit  equipment  operators,  salary  computation 

to  determine  adjustment  for  supervisory  personnel   79-80 

Transit  improvement  program,  terminal  area  for 

"N"  car  line  79-18 


Use  of  Great  Highway  area  subject  to  Recreation 

and  Park  Commission  79-18 

Use  of  park  property  79-18 

MUSICAL  ASSOCIATION  OF  SAN  FRANCISCO 

Symphony  Association  successor  to  79-37 

NON-CONFORMING    USE 

City  Planning  Code  former  Sec.  154  79-83 

Continuance  by  way  of  conditional  use 

authorization,  limitations  on  powers  of  City 

Planning  Commission  79-83 

NOTHENBERG,  RUDY,  DEPUTY  MAYOR,  ADDRESSEE 

Purchaser  call  for  bids  before  funds  certified 

as  available  79-31 
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"OCCUPANCY,  HUMAN" 

Defined  nowhere  79-53 

OFF-STREET  PARKING 

City  Planning  Code  Sec.  151  79-83 

"OFFICE" 

Jurisdictional  control  of  a  "department"  79-17 

OFFICE  OF  REVENUE  SHARING 

Compliance  agreement.   Civil  Service  to  augment 
existing  eligible  lists  with  minorities  79-67 

OFFICER  ^„  ^_ 

"Appointing  officer"  Charter  Sec.  3.501  79-47 

Charter  Commissioners  79-39 

Compensation  fixed  by  Salary  Standardization 

Ordinance  Charter  Sec.  8.401  79-71 

OFFICER 

Department  head  powers  and  duties  Charter  Sec. 

3.501  79-47 

"Local  character  and  nature  of  the  function"       79-39 

Public  Utilities  Commissioner  79-39 

OFFICERS  AND  EMPLOYEES 

Compensatory  time,  appointing  officer  may  limit    79-45 

Indemnification  of  City  and  County  of  San 

Francisco  Government  Code  Sec.  825.6  79-13 

Legal  representation  by  public  entity  79-13 

Miscellaneous,  retired.   Limitations  on  employment  79-81 

Retired,  Miscellaneous.   Limitations  on  employment  79-81 

OFFICIALS,  ELECTED 

Assassination  trust  fund  79-21 

OKAMOTO,  RAI,  DIRECTOR,  CITY  PLANNING,  ADDRESSEE 
Embarcadero  Center  Redevelopment  Project 
amendments  79-25 

Great  Highway  between  Lincoln  Way  and  Point 

Lobos,  jurisdiction  79-70 
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ORDINANCE 

Amendment  by  resolution  invalid  79-8 

Amendment  only  by  subsequent  ordinance  79-8 

Application  when  enacted,  not  yet  in  effect 

but  fairly  imminent  79-44 

Application  when  enactment  imminent  79-44 

Effective  date  79-85 

Tax  ordinance  not  subject  to  referendum  79-62 

ORS  COMPLIANCE  AGREEMENT 

Civil  Service  Commission  to  augment  existing 

eligible  lists  with  additional  eligibles  79-67 

PARK  LAND 

Encroachment,  no  interference  with  public's 

use    and   enjoyment  79-38 

Encroachment  unusable  portion  of  city  park  land    79-38 

PARK  PROPERTY 

Lease  to  private  nonprofit  organization,  bid 

procedure  unnecessary  79-55 

Lease  to  profit-making  organization  and  bid 

procedure  79-55 

Rowing  clubs  lease,  Aquatic  Park,  bid  procedure 

not  required  79-55 

PARKING  AUTHORITY  -  SUTTER-STOCKTON 

Sutter-Stockton  parking  facility  expansion, 

funding  of  feasibility  study  ,    79-58 

PARKING  TAX  FUND 

Appropriations  79-52 

Departments  other  than  Commission  on  Aging  may 

be  funded  79-52 

Programs  benefiting  seniors  may  be  recommended 

by  Commission  on  Aging  79-52 

"PARKS" 

Defined  79-18 
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PASSMORE,  ROBERT,  CITY  PLANNING,  ADDRESSEE 

City  Planning  Commission  discretionary  review 

powers  79-29 

PASSMORE,  ROBERT  W. ,  ACTING  ZONING  ADMINISTRATOR, 
ADDRESSEE 

City  Planning  Commission  powers  79-83 

Conditional  use  permit  application  79-77 

Initiative  zoning  ordinance  qualified  for  ballot 

has  no  effect  on  permit  processing  79-44 

PERFORMING  ARTS  CENTER 

Director,  foundation  funds  to  hire  professional 

executive  search  organization.   Acceptance  of 

funds  must  be  discussed  at  public  meeting  79-42 

History  79-23 

Jurisdiction  of  War  Memorial  Board  of  Trustees     79-23 

Managing  Director.   Executive  session  of  Search 
Committee  to  discuss  applicants  79-56 

Staff,  Managing  Director  79-42 

see  also   79-56 

PERMIT 

Cannot  be  issued  to  "legalize"  a  structure         79-48 

Issued  to  do  work  which  will  bring  a  structure 

into  compliance  with  the  law  79-48 

Prohibited  if  for  use  contrary  to  Code 

City  Planning  Code  Sec.  175  79-48 

Void  if  in  violation  of  Code   City  Planning 

Code  Sec.  176  79-48 

PERMIT  APPEALS,  BOARD  OF 

Cannot  authorize  uses  in  violation  of  specific 
provisions  of  ordinances  79-3 

Cannot  waive  code  requirements  79-3 

Conflict  of  interest,  attorney  on  board  79-11 
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PERMIT  APPEALS,  BOARD  OF 

Conflict  of  Interest  Code  79-11 

Conflict  of  interest,  financial  disclosure         79-11 

Jurisdiction  79-3 

Lacks  authority  to  legislate  79-3 

Lacks  power  to  authorize  a  use  in  a  district  in 

which  that  use  is  specifically  prohibited  79-48 

Lacks  power  to  direct  the  Central  Permit 

Bureau  to  issue  a  permit  which  authorizes 

a  use  in  a  district  in  which  that  use  is 

specifically  prohibited  79-48 

Membership  79-11 

Number  8150  79-3 

Power  to  direct  a  permit  to  be  issued  79-48 

PERSONNEL 

Executive  session  exception  to  public  meetings     79-42 

see  also   79-56 

PETRIE,  DEBORAH,  MAYOR'S  OFFICE  OF  EMPLOYMENT  AND 

TRAINING 

Conflict  of  interest.   Executive  director  of 
private  sub-grantee  as  member  of  Employment  and 
Training  Council  79-50 

PIONEER  PARK 

Encroachment  upon  park  land  by  private  residence    79-38 

PLATFORM  EMPLOYEES 

Light  Rail  Vehicle  Operators  within  Charter  Sec. 

8.404  79-15 

POLICE  COMMISSION 

Police  ranks  and  exempt  ranks,  creation  79-10 

POLICE  DEPARTMENT  EMPLOYEE 

Age  provision,  entrance  position  Uniformed 

Force   Police   Department  79-72 

Application  Charter  Sec.  8.511(a)  79-14 
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POLICE  DEPARTMENT  EMPLOYEE 

Appointment  to  fill  vacancy  in  ranks  79-10 

Benefits  fixed  by  Board  of  Supervisors  limited 

to  those  in  Charter  79-5 

Charter  created  positions  79-10 

Commander  exempt  rank  since  1971  79-10 

Commander  subject  of  Sec.  7  appointment  79-10 

Disciplinary  action  uniformed  member  on 

industrial  disability  pay  status  79-19 

POLICE  DEPARTMENT  EMPLOYEE 

Exempt  ranks  and  ranks,  creation  allowed  by  1971 
Charter  Amendment  of  Sec.  35.4  79-10 

Incumbent  on  disability  status  or  retired  and 

receiving  pay  for  accumulated  sick  leave  79-10 

Industrial  disability  pay  status,  disciplinary 

action  79-19 

Industrial  disability  pay  status  secondary 

employment    being    performed  79-19 

Ranks  and  exempt  ranks,  creation  allowed  by 

1971  Charter  Amendment  of  Sec.  35.4  79-10 

Retired  employee  appointed  Executive  Deputy- 
Mayor's  Office  79-14 

Retirement  allowance  79-14 

Secondary  employment  while  on  industrial 

disability  pay  status  79-19 

POLICE  DEPARTMENT  EMPLOYEE  EXEMPT  RANK 

Commander  79-10 

POLICE  DEPARTMENT  EMPLOYEE  NON-UNIFORM 

Dismissal  appeal  procedure  79-27 

Dismissal  for  cause  Charter  Sec.  8.341  79-27 

Dismissal  procedure  79-27 
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POLICE  DEPARTMENT  EMPLOYEE  RETIRED 

Employment  limitations  79-81 

POLICE  OFFICERS 

Age  restrictions  may  be  applied  79-72 

POLITICAL  CONTRIBUTION 

Political  tabloid  publisher  may  be  required  to 

file  campaign  expenditure  report  79-86 

PORT 

Fire  protection,  Sec.  6  of  Transfer  Agreement      79-36 

Fire  services,  Sec.  6  of  Transfer  Agreement        79-36 

PORT  COMMISSION 

Budgetary  and  fiscal  procedure  in  Charter  Sec. 

3.584  79-36 

Conflict  of  interest  79-33 

Powers  and  duties  Charter  Sec.  3.581  79-36 

PRIVATE  CONTRACT 

Cost  determination  by  bid  procedure  79-31 

PROMISE 

Implied  in  fact  is  legally  enforceable  79-23 

PROPERTY 

Dedication  made  and  accepted  for  particular 

purpose  can  be  diverted  only  by  power  of  eminent 

domain  79-63 

Dedication  made  and  accepted  may  not  be  revoked 

by  one  who  dedicates  79-63 

Dedication.   Requisites  for  effective  dedication   79-63 

PROPERTY  STOLEN 

Reimbursement  to  miscellaneous  employees  79-5 

PROPOSITION  B,  ELECTION  OF  JUNE  4,  1974 

Charter  Sec.  8.105  conflict  of  interest  79-33 

PROPOSITION  C,  ELECTION  OF  NOVEMBER  7,  1978 

Chief  Administrative  officer,  authority  and 
jurisdiction  79-17 
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PROPOSITION  C,  ELECTION  OF  NOVEMBER  7,  1978 

Civil  Service  effect  of  transfer  of  office  of 

County  Clerk  79-47 

Treasurer,  authority  over  Tax  Collector. 

Amending  Charter  Sec.  3.405  effective  July  1, 

1979  79-40 

PROPOSITION  E,  ELECTION  OF  NOVEMBER  8,  1949 

Consolidation  Recreation  Department  with  Park 
Department  79-22 

PROPOSITION  F,  ELECTION  OF  NOVEMBER  7,  1978 

Charter  Sec.  8.363,  cash  payment  for  unused 

sick  leave  79-6 

PROPOSITION  P,  ELECTION  OF  NOVEMBER  2,  1976 

Voter  approval  of  City  Revenue  Bonds  79-79 

PROPOSITION  13,  ELECTION  OF  JUNE  6,  1978 

Reimbursement  provision  of  MOU  voided  by  passage 

of  Proposition  13  79-5 

School  districts.   Taxing  power  taken  away,  but 

power  to  close  school  for  lack  of  funds  remains    79-78 

PUBLIC  EMPLOYEE 

Legal  representation  by  public  entity  79-13 

Seniority  for  purposes  of  lay-offs,  method  of 
calculation  79-41 

PUBLIC  ENTITY 

Indemnification  by  officers  and  employees 

Government  Code  Sec.  825.6  79-13 

Legal  representation  of  officers  and  employees     79-13 

PUBLIC    GUARDIAN 

Legal  obligation  of  City  Attorney  and  City  and 

County  of  San  Francisco  79-13 

PUBLIC  UTILITIES  COMMISSION 

Airport  property  power  to  Airports  Commission      79-20 

PUBLIC  UTILITIES  COMMISSIONER 

Conflict  of  interest,  personal  service  contract 

with  Charter  Commission  79-39 
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PUBLIC  WORKS,  DEPARTMENT  OF 

Bid  procedure  79-54 

Contract  procedure.   Bid  and  award  prior  to 
certification  by  Controller  79-54 

PURCHASER 

Power  to  call  for  bids  before  funds  certified  as 
available  79-31 

"PURPRESTURE" 

Defined,  analysis  79-38 

"QUALIFICATION" 

Defined  79-61 

RAINES,  MICHAEL  J.,  MANAGING  DIRECTOR,  SAN  FRANCISCO 
WAR  MEMORIAL,  ADDRESSEE 

Executive  session  to  discuss  personnel  matters     79-56 

RALPH  M.  BROWN  ACT 

Applies  to  "legislative  bodies"  of  all  local 
agencies  of  the  state  79-42 

see  also   79-56 

Executive  sessions  permitted  only  during  regular 

or  special  meetings.   43  Ops.Cal . Atty .Gen.  79      79-56 

"Personnel  exception"  and  its  limitations  79-42 

see  also   79-56 

Violation,  if  innocent  not  within  criminal 

provisions  79-42 

REAL  PROPERTY  LEASE 

Conflict  of  interest  79-33 

RECREATION  AND  PARK  COMMISSION 

Aquatic  Park  lease  to  rowing  clubs  does  not  require 

bid  procedure  79-55 

Catering  services  for  activities  on  Recreation 

and  Park  properties,  past  practice  79-22 

Great  Highway  jurisdiction  79-70 

see  also   79-18 

History  79-18 
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RECREATION  AND  PARK  COMMISSION 

Jurisdiction  over  Great  Highway  area  79-70 

see  also   79-18 

Lease  of  McLaren  Park  Golf  Course  to  private 
organization  79-28 

Lease  of  park  property  approval  required  Charter 

Sec.  7.403  79-55 

Power  to  authorize  Fine  Arts  Museums  to  enter 

into  food  concession  agreement  Tutankhamun 

exhibit  79-22 

Power  to  lease  municipal  golf  course  79-28 

Power  to  lease  property  if  City  retains  control 

to  assure  use  for  public  benefit  79-28 

Power  to  lease  property  if  no  conflict  with 

terms  of  original  grant  79-28 

Rowing  club  leases  (Aquatic  Park)  do  not  require 

bid  procedure  79-55 

RECREATION  AND  PARK  DEPARTMENT 

CETA  employees  continued  employment  does  not 

require  union  concurrence  79-66 

History  79-18 

Power  to  approve  short-term  concession  agreement 
without  Board  of  Supervisors  approval  79-22 

RECREATION  AND  PARK  DEPARTMENT,  AQUATIC  PARK 

Rowing  clubs  leases,  bid  procedure  not  required    79-55 

REDEVELOPMENT  AGENCY 

Local  project  area  powers  and  procedure  79-25 

State  agency  operating  under  state  law  to  fulfill 

state  purposes  79-25 

REDEVELOPMENT  AGENCY,  EMBARCADERO  CENTER 

Amendments  to  plan  79-25 
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REDEVELOPMENT  LOCAL  PROJECT  AREA 

Amendments  to  plan  79-25 

Procedure  79-25 

REDEVELOPMENT  PLAN 

Amendments  79-25 

Substantial  changes  affecting  general  plan, 

review  79-25 

REFERENDUM  PETITIONS 

Not  to  be  used  to  set  aside  tax  ordinances         79-62 

REGISTRAR  OF  VOTERS 

Campaign  expenditure  report,  duty  to  investigate 
failure  to  file  79-86 

Duty  to  notify  persons  required  to  file  campaign 
expenditure  report  79-86 

Duty  to  request  action  of  District  Attorney  if 

campaign  expenditure  report  requirement  not  met    79-86 

Ministerial  office  79-62 

Power  to  decline  to  certify  initiative  petition 

which  is  beyond  initiative  powers  and  City 

Attorney  so  advises  79-62 

REIMBURSEMENT 

Personal  property  damaged  or  destroyed  79-5 

RELOCATION  ASSISTANCE 

Condominium  conversions   Subdivision  Code  Sec. 

1385  79-8 

Limited  to  low  and  moderate  income  Subdivision 

Code  79-8 

Limited  to  moderate  and  low  income  Subdivision 

Code  79-8 

Subdivision  Code  sets  guidelines  79-8 

REMOVAL  AND  APPOINTMENT 

General  law  79-7 
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"REQUIRED" 

Defined  Fire  Code  Sec.  2.16  79-53 

RESIDENCE 

CETA  Planning  Council,  San  Francisco  Employment 

and  Training  Council  79-24 

RESIDENCE  REQUIREMENT 

Local  government  may  not  establish  prior 
(durational)  residence  requirement  for  federally 
created  and  regulated  CETA  program  79-24 

Local  government  may  require  that  holder  of 

appointment  in  federally  created  and  regulated 

CETA  program  become  or  be  local  resident  79-24 

RESOLUTION 

Cannot  amend  an  ordinance  79-8 

Cannot  supersede  an  ordinance  79-8 

RESTAURANT 

Zoning  Administrator  interpretation.   Classified 

as  C-1  use  pursuant  to  79-83 

RETIREMENT  ALLOWANCE 

Resignee  electing  vested  retirement  allowance  not 
entitled  to  sick  leave  payment  79-32 

Sick  leave  payment  not  available  for  resignee 

electing  vested  retirement  allowance  79-32 

RETIREMENT  SYSTEM 

Actuarial  integrity  79-14 

Exclusion  of  employees  from  Retirement  System, 

San  Francisco  Administrative  Code  Sec.  16.43       79-14 

Promotion  of  general  welfare  79-14 

REVENUE  BONDS 

Charter  specifically  adopts  general  law  for 

issuance  79-30 

Interest  accrued  79-46 

Procedure  for  issuance  and  sale  79-30 

Voter  approval  required  79-79 
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ROBERTS  RULES  OF  ORDER,  NEWLY  REVISED,  1970 

Committee  memberships  79-7 

ROOF  SIGNS 

Commercial  and  industrial  districts  79-3 

Criteria  of  City  Planning  Code  Sec.  607(b)  must 

all  be  met  79-3 

ROWING  CLUBS 

Lease  at  Aquatic  Park  does  not  require  bid 

procedure  79-55 

RUN-OFF  ELECTIONS 

Campaign  contribution  limits  79-74 

Primary  and  run-off  elections  for  a  specific 

office  are  one  campaign  79-74 

SALARY 

Reimbursement  for  stolen  property  does  not  violate 
Charter  Sec.  8.400  79-5 

SALARY  SCHEDULE 

Supervisorial  adjustment,  computation  79-80 

SALARY  STANDARDIZATION  ORDINANCE 

Reimbursement  for  value  of  stolen  property  can  be 
provided  by  Board  of  Supervisors  79-5 

SALARY  SUPERVISORIAL  ADJUSTMENT 

Computation  79-80 

SALOMON,  DARRELL  J.,  PRESIDENT,  CIVIL  SERVICE  COMMISSION, 

ADDRESSEE 

Strike  by  School  District  noncer tif icated 

employees  Charter  Sec.  8.346  79-65 

SAN  FRANCISCO  EMPLOYMENT  &  TRAINING  COUNCIL 

Residence  requirements  79-24 

SAN  FRANCISCO  MASTER  PLAN 

City  Planning  Commission  discretionary  review 

to  implement  79-29 

Redevelopment  project  area,  review  of  amendments    79-25 

SAN  FRANCISCO  MUNICIPAL  EMPLOYEES  RETIREMENT  SYSTEM 
see  RETIREMENT  SYSTEM 
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SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Budget,  emergency  funds  may  be  borrowed  from 

state  Education  Code  Sec.  41310  79-34 

Budget,  may  request  financial  assistance  from 

City  and  County  of  San  Francisco  79-34 

Budget  must  be  balanced  79-34 

Budget,  procedure  for  formulation  plus  adoption 
Education  Code  Sec.  42127  79-34 

Budget,  Juvenile  Court  school  may  be  closed 

because  of  shortage  of  funds  79-78 

Budget,  Superintendent  must  insure  will  be 

revenues  to  cover  expenditures  79-34 

Financial  assistance  from  City  and  County  of 

San  Francisco,  procedure  79-1 

Incompatible  offices:   Board  of  Education  and 

Community  College  District  79-61 

Incompatible  offices:   Community  College  District 

and  Board  of  Education  79-61 

Lease  to  City  and  County  of  San  Francisco  of 
property  owned  in  part  by  City  and  County  of  San 
Francisco  79-63 

Paraprofessional  employees  on  strike  Charter  Sec. 

8.346  inapplicable  79-65 

Power  to  close  a  school  for  lack  of  funds 
unaffected  by  Proposition  13,  Election  of 
June  6,  1978.   ( Jarvis-Gann)  79-78 

Power  to  tax  removed  by  Proposition  13,  Election 

of  June  6,  1978  (Jarvis-Gann)  79-78 

Property  management  and  control  regardless  of 

title  79-63 

State  supervision  plus  concern  California 

Constitution  Article  9  79-34 

Strike  by  paraprof essionals  Charter  Sec.  8.346 
inapplicable  79-65 
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SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  EMPLOYEE,  NON- 
CERTIFICATED  EMPLOYEE 

Charter  Civil  Service  provisions  apply  79-65 

Strike  against  San  Francisco  Unified  School 

District  Charter  Sec.  8.346  inapplicable  79-65 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  EMPLOYEE, 
PARAPROFESSIONAL 

Charter  Civil  Service  provisions  apply  79-65 

Strike  against  San  Francisco  Unified  School 

District,  Charter  Sec.  8.346  inapplicable  79-65 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  FREMONT 

ELEMENTARY  SCHOOL 

Lease  to  City  and  County  of  San  Francisco  of 
building  built  with  general  obligation  bonds 
of  City  and  County  of  San  Francisco  79-63 

Lease  to  City  and  County  of  San  Francisco  of 
property  owned  in  part  by  City  and  County  of 
San  Francisco  79-63 

SAN  FRANCISCO  UPTOWN  PARKING  CORPORATION 

Funds  expenditure  limited  by  1978  indenture        79-58 

SANGER,  JOHN  M.,  COMMISSIONER,  PUBLIC  UTILITIES 
COMMISSION,  ADDRESSEE 

Conflict  of  interest  79-39 

SANITARY  FILL  COMPANY 

Solid  waste-to-energy  project  79-79 

SCANLON,  THOMAS  C,  TREASURER,  ADDRESSEE 

Treasurer's  authority  over  Tax  Collector  79-40 

Treasurer's  office  payment  of  warrants  79-12 

SCANNELL,  JAMES  R. ,  PUBLIC  ADMINISTRATOR,  ADDRESSEE 

Legal  obligations  of  City  Attorney  and  City  and 

County  of  San  Francisco  to  Public  Administrator    79-13 
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SCHOOL 

Property  lease  to  City  and  County  of  San  Francisco 
when  owned  in  part  by  City  and  County  of  San 
Francisco 

SCHOOL  PROPERTY 

Abandonment 

Dedication 

Deeds  accepted  by  resolution  of  Board  of 
Supervisors 


SEWER  REVENUE  BONDS,  1976 
History 


79-63 

79-63 
79-63 

79-63 


Lease  to  City  and  County  of  San  Francisco  of 
building  built  with  general  obligation  bonds 
of  City  and  County  of  San  Francisco  79-63 

Lease  to  City  and  County  of  San  Francisco  of 
property  owned  in  part  by  City  and  County  of 
San  Francisco  79-63 

Management  and  control  regardless  of  title         79-63 

Revocation  of  dedication  79-63 

Title  vested  in  San  Francisco  Unified  School 

District,  procedure  79-63 

SENIOR  CITIZEN'S  PR0GRA^1 

Parking  tax  fund  revenues  to  any  department        79-b^ 

SENIORITY  . 

Calculation  method  is  not  a  vested  right  for 

purposes  of  layoff  '^ 

SEWER  REVENUE  BONDS 

Contract  between  bond  holders  and  City  and 

County  of  San  Francisco,  Resolution  No.  973-77, 

dated  December  12,  1977  79-62 


79-30 
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SEWER  SERVICE  CHARGE 

"Charge"  not  a  tax  79-60 

Contractual  obligations  of  City  and  County  of 

San  Francisco  to  bondholders  79-62 

Initiative  and  referendary  powers  do  not  extend 

to  revenue  raising  levies  79-60 

SEWER  SERVICE  CHARGE 

"Tax"  for  purposes  of  financing  sewer  system       79-62 

"Tax"  within  meaning  of  Article  XIIIA,  Sec.  4, 
California  Constitution  (Opinion  holds  not  a  tax)   79-60 

SHELL  OIL  COMPANY 

Conditional  use  permit  application,  as  lessee  lacks 
standing  to  apply  79-77 

SICK  LEAVE 

See  also  EMPLOYEE  SICK  LEAVE 

Accumulated  unused  sick  leave,  payment  at 

separation  79-6 

Payment  for  accumulated  and  unused  sick  leave 

not  available  for  resigned  employees  79-32 

Payment  for  accumulated  and  unused  sick  leave  re- 
stricted to  certain  employees  79-32 

Resigned  employee  not  eligible  for  payment  of 
accumulated  sick  leave  79-32 

Vested  accumulated  sick  leave,  payment  at 

separation  79-6 

SMOKE  DETECTORS 

Exemptions  to  Building  Code  Sec.  1309.1  79-75 

SMOLENS,  H.  MARCIA,  COMMISSIONER,  COMMISSION  ON  THE  STATUS  OF 

WOMEN,  ADDRESSEE 

Payment  for  compensatory  time  accrued  prior  to 

termination.   Coordinator,  Commission  on  the 

Status  of  Women  79-71 

"SPECIAL  ASSESSMENT" 

Defined  79-60 
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"SPECIAL  TAXES" 

Defined  California  Constitution  Article  XIIIA, 

Sec.  4  79-60 

SPRING,  JOHN  J.,  GENERAL  MANAGER,  RECREATION  AND  PARK,  ADDRESSEE 
Sick  leave  payment  not  available  to  resignee 
who  elects  vested  retirement  79-32 

STATE  CONCERN 

Legal  representation  of  employees  by  a  public 

entity  7  9-13 

STATE  LANDS  COMMISSION 

Tideland  lease  procedure  79-55 

STATE  PREEMPTION 

Defense  of  public  employees  79-13 

STATUTE 

Administrative  statutes  may  apply  to  pending 

actions  79-86 

Effective  date  79-85 

Procedural  statutes  may  apply  to  pending  actions    79-86 

STATUTORY  CONSTRUCTION 

Charter  provision  superseded  only  to  extent  of 
inconsistency  with  state  law  79-4 

Different  words  in  same  connection  in  different 

parts  of  statute  79-7 

Great  weight  given  to  past  construction  by 

officials  concerned  79-22 

Legislative  intent  to  be  followed  79-6 

Presumption  that  legislature  did  not  intend 

to  overthrow  long  established  rules  absent 

clear  expression  of  intent  79-4 

Prospective  operation  unless  clear  intent  to 

make  retroactive  79-6 

Reenactment  of  statutory  provision  after 
administrative  construction  is  presumption  of 
legislative  intent  to  continue  same  construction    79-37 
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STATUTORY  CONSTRUCTION 

Same  words  may  have  different  meanings  depending 

on  context  79-60 

Special  provision  supersedes  general  provision     79-4 

Statutes  on  same  subject  should  be  construed 

together  79-64 

Vested  rights  cannot  be  impaired  79-6 

STEELE,  R.  SPENCER,  ZONING  ADMINISTRATOR,  ADDRESSEE 

Permit  Appeals,  roof  sign,  U-Haul  79-3 

STOLEN  PROPERTY 

Reimbursement  to  miscellaneous  employees  79-5 

SUBDIVISION  MAP  ACT 
See 

Government  Code  Sec.  66410  et  seq.  79-35 

SUPERIOR  COURT 

State  agency  with  powers  of  department  head  and 

appointing  officer  of  County  Clerk's  office 

Charter  Sec.  3.501  79-47 

Transfer  of  office  of  County  Clerk  79-47 

SUPERVISORS,  BOARD  OF 

Appeal  under  Sec.  1333  of  Subdivision  Code 

limited  by  provisions  of  that  code  79-8 

Art  adornment  program  San  Francisco  Administra- 
tive Code  Sec.  3.13  79-20 

City  Planning  Code,  proposed  amendments,  time 

limit  for  action  by  City  Planning  Commission       79-85 

Committee  chairmen  and  members,  power  of 

President  to  change  79-7 

Committee  members  and  chairmen,  power  of 

President  to  change  79-7 

Committee  term  no  provision  for  79-7 

Condominium  conversions,  power  to  hear  appeals 

limited  by  Subdivision  Code  79-8 
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SUPERVISORS,  BOARD  OF 

Contract  provisions  must  be  honored  even  though 

not  included  in  the  implementing  legislation       79-5 

Golden  Gate  Bridge  District  Board  of  Directors, 

four  members  only  79-4 

Lacks  power  to  approve  short-term  concession 

agreements  of  Recreation  and  Park  Department       79-22 

Lacks  power  to  initiate  recission  of  Sewer  Revenue 
Bonds  (Series  A)  79-30 

Lease  of  park  property,  approval  required  Charter 

Sec.  7.403  79-55 

Memoranda  of  understanding  with  Automotive 
Machinists  Local  1305  (reimbursement  for  stolen 
property)  79-5 

Police  ranks  and  exempt  ranks,  creation  allowed 

by  1971  Charter  Amendment  of  Sec.  35.4  79-10 

Power  of  Board  of  Supervisors,  all  reserve  home 

rule  powers  not  otherwise  specifically  delegated    79-21 

Power  to  accept  deeds  to  property  for  school 

district  79-63 

Power  to  adopt  procedural  ordinances  for 

retirement  system  79-14 

Power  to  appropriate  parking  tax  fund  to  any 

department  79-52 

Power  to  approve  lease  of  McLaren  Park  Golf 

Course  to  private  organization  79-28 

Power  to  approve  lease  of  park  lands  for 

recreational  purposes  79-28 

Power  to  establish  trust  fund  for  dependents  of 

certain  assassinated  elected  officials  79-21 

Power  to  establish  trust  fund  with  retroactive 
application  79-21 

Power  to  fix  all  forms  of  compensation  79-5 
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SUPERVISORS,  BOARD  OF 

Power  to  hear  appeal  from  City  Planning  Conunission 
on  conditional  use  applications  City  Planning  Code 
Sec.  308.1  79-83 

Power  to  hear  appeals  condominium  conversions 

limited  by  Subdivision  Code  79-8 

Power  to  hear  appeals  condominium  conversion 

permit  applications  79-35 

Power  to  impose  conditions  on  condominium 

conversion  applications  for  consistency  with 

Master  Plan  79-35 

Power  to  negotiate  nonhazard  duty  working 

condition  benefits  7  9-5 

Power  to  provide  various  forms  of  compensation 

other  than  basic  salary  or  wage  rate  79-5 

Power  to  require  that  members  of  San  Francisco 
Employment  and  Training  Council  be  or  become  a 
local  resident  79-24 

President's  power,  Board  of  Supervisors  Rules  of 
Order,  Rule  1.14  and  Charter  Sec.  2.202  79-7 

President's  power,  Charter  Sec.  2.202  and  Board 

of  Supervisors  Rules  of  Order,  Rule  1.14  79-7 

President's  power  of  appointment,  no  limitations    79-7 

President's  power  to  change  committee  chairmen  and 
members  79-7 

Public  purpose  finding  primarily  legislative       79-21 

Redevelopment,  local  project  area,  powers  and 

procedure  79-25 

Reserve  powers  not  otherwise  granted  or  limited    79-21 

Time  limit  application  to  proposed  City  Planning 

Code   amendments  79-85 
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SUPERVISORIAL  SALARY  ADJUSTMENT 

Computation  if  supervisors  of  bi-weekly  salary 

schedule  and  those  supervised  on  flat  salary  rate   79-80 

Computation  may  not  include  "extra  pay"  79-80 

Computation  may  not  include  "fringe  benefits"      79-80 

SUPPLEMENTAL  APPROPRIATION  ORDINANCE 

Financial  assistance  to  School  District  by 

City  and  County  of  San  Francisco,  form  79-1 

Financial  assistance  to  School  District  by  City 

and  County  of  San  Francisco,  procedure  79-1 

SUTTER-STOCKTON  PARKING  FACILITY 

Expansion,  funding  of  feasibility  study  79-58 

SYMPHONY  ASSOCIATION 

Conflict  of  interest,  contract  with  War  Memorial 
Government  Code  Sees.  1090  and  1091  79-64 

see  also   79-37 

Musical  association  predecessor  of  79-37 

Trustee  serving  as  War  Memorial  Trustee,  conflict 
of  interest  Charter  Sec.  1090  and  1091  79-64 

see  also   79-37 

"  TAX  " 

Defined  79-60 

TAX  COLLECTOR 

Civil  Service  status:   may  be  non  civil  service 
effective  July  1,  1979  79-40 

Office  and  duties  under  jurisdiction  of  Treasurer 
effective  July  1,  1979  79-40 

Removed  from  administrative  jurisdiction  of  Chief 
Administrative  Officer  79-17 

"TAXES" 

Defined  79-62 

TIDELAND 

Lease  may  require  bid  procedure  79-55 


66 


1979  INDEX 

TREASURER 

Interest  accrued  on  bond  funds  credited  to  general 

fund  until  August  7,  1978  79-46 

Power  of  trustee  over  trust  fund  for  certain 
assassinated  elected  officials  79-21 

Power  over  Tax  Collector  Charter  Sees.  3.405, 

3.406  and  3.501  effective  July  1,  Qr^^ /^7^   ,       79-40 

Warrants  payable  at  bank  with  county  deposits, 

sole  discretion  of  Treasurer  79-12 

Warrants  payable  at  Office  of  Treasurer,  sole 
discretion  of  Treasurer  79-12 

TRUST  FUND 

Assassinated  elected  officials  79-21 

UNION  LOCAL 

No.  261  Gardeners  and  assistant  gardeners  need  not 
approve  CETA  employees  (Field  Conservation  Aides)   79-66 

No.  1305   Automotive  machinists  79-5 

UNITED  STATES  DEPARTMENT  OF  HOUSING  AND  URBAN 

DEVELOPMENT 

Block  grant  funds  applications  not  subject  to 

Charter  Sec.  6.205  79-69 

Community  development  block  grant  program  79-69 

"USED  FOR  HUMAN  OCCUPANCY" 

Defined  nowhere  79-53 

VOTER  APPROVAL 

Bonds  issued  by  California  Pollution  Control 

Financing  Authority  do  not  require  voter  approval   79-79 

VOTING 

Abstension  79-11 

Majority  79-11 

Number  of  votes  required  79-11 

Quorum  79-11 
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WALSH,  JOHN  J.,  GENERAL  MANAGER,  PERSONNEL,  CIVIL 

SERVICE  COMMISSION,  ADDRESSEE 

Age  provision,  entrance  position  Uniformed  Force 

Police  Department  79-72 

County  Clerk  functions  and  personnel  transferred 

to  Superior  Court,  Civil  Service  effect  79-47 

Dismissal  appeal  to  Civil  Service  Commission 

Charter  Sec.  8.341  79-27 

Employability  of  dismissed  employees  79-26 

Grievance  Procedure  79-16 

ORS  Compliance  Agreement.   Existing  eligible  lists 

may  be  augmented  with  additional  eligibles         79-67 

Seniority,  calculation  for  lay-off  is  not  vested    79-41 

Sick  leave  payment  at  separation  79-6 

Supervisorial  salary  adjustment,  Municipal  Railway  79-80 

WAR  MEMORIAL 

Executive  Session  of  Board  of  Trustees  to 

consider  accepting  funds  79-42 

History  79-37 

Lease  of  facilities,  conflict  of  interest  79-64 

see  also   79-37 

Symphony  use  as  trust  beneficiary  79-37 

Trust  agreement  between  War  Memorial  Board 
of  Trustees  and  Regents  of  the  University  of 
California,  1921  79-37 

Trustee  serving  as  Symphony  Trustee,  conflict  of 
interest  Charter  Sec.  8.105  79-37 

see  also   79-64 

Trustee  serving  as  Symphony  Trustee,  conflict  of 
interest   Government  Code  Sees.  1090  and  1091      79-64 

see  also   79-37 
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WAR  MEMORIAL  BOARD  OF  TRUSTEES 

Appointee  with  "special  interest"  79-37 

Conflict  of  interest,  contract  with  Symphony 
Government  Code  Sees.  1090  and  1091  79-64 

see  also   79-37 

Executive  Session  to  consider  accepting  funds 

illegal  under  Charter  Sec.  3.500(f)  79-42 

WAR  MEMORIAL  BOARD  OF  TRUSTEES 

Powers  over  Performing  Arts  Center  79-23 

Trustee  serving  as  Symphony  Trustee,  conflict  of 
interest  Government  Code  Sees.  1090  and  1091       79-64 

see  also   79-37 

WAR  MEMORIAL  BOARD  OF  TRUSTEES  SEARCH  COMMITTEE 

Executive  session  to  discuss  personnel  matters     79-56 

WATER  QUALITY  CONTROL 

Federal  and  state  programs  79-30 

WORKING  CONDITIONS 

Grievance  procedure  scope  and  application  Civil 

Service  Rule  34  79-16 

Hazardous  duty  working  condition  benefit  does  not 

include  reimbursement  for  value  of  stolen 

property  79-5 

Reimbursement  for  value  of  stolen  property         79-5 

WORTMAN,  WALLACE,  DIRECTOR  OF  PROPERTY,  ADDRESSEE 
Lease  by  City  and  County  of  San  Francisco  of 
school  property  owned  in  part  by  City  and 
County  of  San  Francisco  79-63 

YOUTH  SERVICE  BUREAU 

Contracts  with  community  youth  service  providers    79-73 

ZONING  ADMINISTRATOR 

Initiative  ordinance  qualified  for  ballot,  effect 

on  permit  applications  79-44 

Initiative  ordinance  qualified  for  ballot,  no 
prospective  application  prior  to  election  79-44 


69 


1979  INDEX 

ZONING  ADMINISTRATOR 

Power  of  enforcement  of  all  zoning  and  set-back 
ordinances  79-44 

Restaurant  classified  as  C-1  use  pursuant  to 

Zoning  Administrator  interpretation  79-83 

ZONING  ORDINANCE 

Initiative  ordinance  qualified  for  ballot,  no 
prospective  application  prior  to  election  79-44 
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GEORGE  AGNOST 

^^OTf  ATTO«NCy 
"^      OTYHAU. 


January   3,    1979 


^OPINION  NO.    79-1  JAN  2  9  197- 

DOCUIVieNTb  OEPT. 
8.F.   PU    Lie  L   BRARV 

SUBJECT:  Procedure  to  handle  request 

for  financial  assistance  by  the 
Board  of  Education  from  the  City 
and  County  of  San  Francisco 

REQUESTED  BY:        HONORABLE  QUENTIN  L.  KOPP 

Member,  Board  of  Supervisors 

PREPARED  BY:         THOMAS  A.  TOOMEY,  JR. 

Chief  Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  Can  a  request  for  financial  assistance  by  the  San 
Francisco  Unified  School  District  be  transmitted  directly  to 
the  Board  of  Supervisors  and  not  via  the  Office  of  the  Mayor? 

2.  Should  the  legislation  be  in  the  form  of  a 
resolution  or  ordinance? 

CONCLUSIONS 

1.  The  request  from  the  Unified  School  District  can  be 
transmitted  directly  to  the  Board  of  Supervisors  but  the 
Board  of  Supervisors  must  submit  such  request  to  the 
Controller  and  the  Mayor  before  it  is  adopted. 

2.  It  must  be  in  the  form  of  a  Supplemental 
Appropriation  Ordinance. 

ANALYSIS 

In  your  request  for  an  opinion  from  this  office  you 
state  that  you  have  been  requested  by  members  of  the  Board  of 
Education  to  support  contemplated  requests  for  financial 
assistance  to  the  San  Francisco  Unified  School  District  from 
the  City  and  County  of  San  Francisco.   You  wish  to  have 
advice  as  to  the  procedure  to  be  followed  with  respect  to 
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such  request  and  specifically  whether  such  request  from  the 
Board  of  Education  can  be  transmitted  directly  to  the  Board 
of  Supervisors  and  not  via  the  Office  of  the  Mayor. 

You  further  inquire  whether  approval  of  the  Mayor  of 
such  appropriation  legislation  would  be  required  after  it  has 
been  adopted  by  the  Board  of  Supervisors  and  whether  such 
legislation  should  be  in  the  form  of  a  resolution  or 
ordinance. 

The  case  of  Madsen  vs.  Oakland  Unified  School  District 
(1975)  45  Cal.  App.  (3)  574  involves  the  same  situation  you 
propose. 

The  Madsen  case  was  a  taxpayer  suit  for  declaratory 
relief  to  seek  a  judgment  invalidating  a  grant  from  the 
general  fund  of  the  City  of  Oakland  to  the  general  fund  of 
the  Oakland  Unified  School  District.  The  facts  of  that  case 
were  that  due  to  an  unexpected  decline  in  the  average  daily 
attendance  of  the  school  district  there  was  a  reduction  in 
the  District's  state  aid  which  resulted  in  an  anticipated 
deficit  of  $700,000  in  the  District's  general  fund.   The 
Mayor  of  Oakland  publicly  proposed  that  the  City  Council 
appropriate  $700,000  to  provide  financial  assistance  to  the 
School  District.   The  formal  request  for  the  appropriation 
was  made  by  the  School  District  and  the  City  Council 
initiated  action  to  appropriate  the  funds  and  authorized  the 
transfer  by  resolution.   The  Court  in  the  Madsen  case  held 
that  while  education  is  generally  a  matter  of  statewide 
concern  it  may  properly  be  made  a  municipal  affair  when  the 
city  acts  in  promotion  and  not  in  derogation  of  the  purposes 
of  the  state.   The  Oakland  city  charter  contained  neither  a 
specific  grant  of  power  nor  a  prohibition  with  respect  to 
appropriations  to  aid  the  school  district.   The  Madsen  case 
held,  at  page  579,  et  seq.: 

"A  charter  city  retains  complete  control  of 
municipal  affairs,  whether  or  not  its  charter 
expressly  enumerates  a  power  over  the  specific 
municipal  affair  in  question." 

"It  is  not  necessary  that  the  [cityl  charter 
specifically  legislate  on  the  subject.   In  order  to 
remove  the  city's  municipal  affairs  from  the  control 
of  general  laws  it  is  sufficient  if  the  city  has 
availed  itself  of  the  offer  extended  to  it  by  the 
Constitution  as  aunended  in  1914  and  has  incorporated 
in  its  charter  an  acceptance  of  the  privilege 
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tendered.   [Citations.]   Where  in  the  one  case  the 
charter  specifically  legislates  upon  the  subject  it 
is  deemed  a  grant  of  power;  and  where ,  on  the  other 
hand,  the  charter  in  general  terms  accepts  the  offer 
extended  by  the  Constitution,  the  enumeration  of 
powers  is  unnecessary  and  the  general  language  of 
the  acceptance  becomes  a  limitation  of  the  power  of 
the  city  and  is  all-embracing  so  far  as  the  removal 
of  the  municipal  affairs  of  the  city  from  the 
control  of  the  legislature  is  concerned. 
[Citations.] " 

The  Charter  of  the  City  and  County  is  not  unlike  the 
Charter  of  the  City  of  Oakland  in  that  the  City  of  San 
Francisco  has  availed  itself  of  the  offer  extended  to  it  by 
the  State  Constitution  and  where  the  Charter  is  silent  as  to 
a  municipal  affair  the  City  retains  complete  control  and  is 
only  limited  by  the  Charter  itself  or  the  State  Constitution. 

An  appropriation  to  the  Board  of  Education  would  be  in 
promotion  of  education  and  therefore  a  municipal  affair  which 
the  City  could  legally  control. 

As  to  the  method  employed  by  the  City  of  Oakland  the 
Madsen  court  stated  at  page  582: 

"Appellant  maintains  that  the  $700,000 
appropriation  was  a  'void  act'  in  that  the 
appropriation  was  not  included  in  respondent  city's 
1972-1973  budget.   This  contention  is  without 
merit.   The  appropriation  was  not  anticipated  at  the 
time  the  1972-1973  budget  was  prepared,  and  the 
funds  were  appropriated  from  the  city's  general  fund 
in  conformity  with  sections  207,  210,  and  706  of  the 
City  charter.   Appellant  offers  no  authority 
prohibiting  such  an  expenditure  from  the  general 
fund,  or  to  the  effect  that  the  procedure  followed 
was  inappropriate." 

Based  upon  the  reasoning  in  the  Madsen  case  it  is  my 
opinion  that  it  would  be  appropriate  for  the  Board  of 
Supervisors  to  consider  a  request  for  funds  from  the  Unified 
School  District.   The  Charter  section  which  would  govern  the 
appropriation  is  Section  6.306.   Section  6.306  provides  that 
unused  and  unencumbered  appropriations,  balance  and  revenue 
collections  in  excess  of  revenue  estimates,  when  not 
transferred  to  the  cash  reserve  fund  shall  be  held  as 
surplus.   Any  such  surplus  existing  in  any  fiscal  year  may  be 
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appropriated  by  the  Board  of  Supervisors  by  means  of  an 
ordinance  designated  as  a  supplemental  appropriation 
ordinance.  Such  an  ordinance  requires  the  recommendation  of 
the  chief  administrative  officer,  or  any  board,  commission  or 
elective  officer,  respectively  concerned  and  the  approval  and 
submission  by  the  Mayor  of  a  supplemental  budget  estimate  or 
request,  in  the  Scune  manner  and  subject  to  the  seune 
conditions,  except  time,  as  provided  for  submission  of  the 
annual  budget  and  appropriation  ordinanace. 

Section  6.306  also  provides  that  no  ordinance  for  the 
expenditure  of  money  shall  be  passed  by  the  Board  of 
Supervisors  unless  the  Controller  shall  first  certify  to  such 
Board  that  there  is  sufficient  unencumbered  balance  in  a  fund 
that  may  legally  be  used  for  such  proposed  expenditures. 

It  is  therefore  my  opinion  that  the  proper  procedure 
for  the  Unified  School  District  to  receive  funds  from  the 
City  would  be  to  utilize  the  procedure  set  forth  in  Charter 
Section  6.306.   The  District  would  make  the  request  for  such 
funds  to  the  Board  of  Supervisors  and  the  Board  of 
Supervisors  would  transmit  the  request  to  the  Controller 
for  certification  of  funds  legally  available.   The  Controller 
would  submit  the  ordinance  to  the  Mayor.   If  the  Mayor 
approves  the  ordinance  it  would  then  be  referred  back  to  the 
Board  of  Supervisors  for  adoption  as  a  supplemental 
appropriation  ordinance.   This  procedure  would  follow  the 
normal  procedures  for  supplemental  appropriations  and  would 
meet  the  requirements  of  both  the  Charter  and  the  Mad sen 
case. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


By. 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


APPROVED: 


City  Attorney 
TAT:dkms 
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^^  OTV  ATlOHHTf 
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JAN  2  9  1979 


DOCUMENTS  DEPT. 

S.F.      PU       t     I"      T        QO    jo^ 


SUBJECT: 


REQUESTED   BY: 


PREPARED   BY: 


Authority  of  Charter  Commission  to 
provide  a  method  for  filling  vacancies 
on  the  Commission. 

Wilson  Chang 

Chair  of  the  San  Francisco 

Charter  Commission 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Is  there  a  method  provided  by  law  for  the  filling  of 
vacancies  on  the  Charter  Commission? 

2.  If  there  is  no  method  provided  by  law  can  the  Charter 
Commission  provide  for  a  method  of  filling  vacancies  on  the 
Charter  Commission? 


CONCLUSIONS 


1.  No. 

2.  No. 


ANALYSIS 

You  have  inquired  of  this  office  as  to  a  method  of  filling 
vacancies  on  the  Charter  Commission  and  specifically  whether  or 
not  you  can  provide  such  a  procedure  in  the  by-laws  of  the 
Charter  Commission. 

The  Charter  Commission  was  elected  in  the  November  1978 
election  pursuant  to  the  provisions  of  the  Government  Code  of  the 
State  of  California  (Sections  34450  through  34465).   The  matter 
was  placed  before  the  voters  by  a  majority  vote  of  the  Board  of 
Supervisors  as  the  result  of  the  passage  of  a  Declaration  of 
Policy  at  a  previous  election.   The  candidates  for  Charter 
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Commission  duly  qualified  for  the  November  1978  ballot  and  the  15 
candidates  receiving  the  highest  number  of  votes  were  duly 
certified  by  the  Registrar  of  Voters  and  have  now  organized 
themselves  as  a  Charter  Commission  under  Section  34453. 

The  Government  Code  Sections  (supra)  pursuant  to  which  the 
City  has  formed  a  Charter  Commission  provide  that  the  method  for 
selecting  the  Commissioners  shall  be  by  election  of  all  those 
eligible  to  vote  in  the  jurisdiction.   (Government  Code  Section 
34453).   The  Government  Code  is  the  exclusive  method  of  forming  a 
Charter  Commission  and  it  is  a  matter  of  statewide  concern.   (See 
City  Attorney  Opinion  No.  78-61,  dated  June  28,  1978). 

Although  the  specific  question  of  filling  vacancies  on  a 
Charter  Commission  was  not  before  the  court  in  People  ex  rel. 
Hoffman  vs.  Hecht  (1895)  105  Cal.  621,  the  State  Supreme  Court 
held  that  when  the  prescribed  number  of  candidates  have  been 
elected  by  a  majority  of  all  the  voters,  but  some  of  those  who 
are  elected  are  not  qualified,  the  remaining  candidates,  if  they 
are  a  majority,  constitute  a  legal  charter  commission  with 
authority  to  act.   Vacancies  caused  by  the  ineligibility,  death 
or  unwillingness  of  a  minority  do  not  invalidate  the  election  or 
the  organization  of  the  Commission.   In  the  Hecht  case  (supra) 
two  elected  members  were  ineligible  and  the  Court  held  that  the 
remaining  thirteen  members  constituted  a  valid  Charter  Commission. 

McQuillin,  Municipal  Corporations   3rd  Ed.,  at  Section  12.69, 
states: 

"There  are  two  legal  modes  of  conferring 
office.   Whenever  the  office  is  to  be  conferred  by 
the  people,  or  by  any  considerable  body  of  the 
people  by  their  votes,  it  is  spoken  of  as  an 
election.   Whenever  it  is  to  be  conferred  by  an 
individual,  as  by  the  governor  or  mayor,  or  by  a 
select  number  of  individuals,  as  by  a  judicial 
court,  or  by  the  general  assembly,  or  a  municipal 
council  or  board  it  is  usually  spoken  of  as  an 
appointment. 

"The  words  'elect,'  'appoint'  and  similar  terms 
may  acquire  special  connotations  depending  upon  the 
context  in  which  they  are  used. 

"The  constitutional  method  for  filling  offices 
must  be  observed.  Clearly,  neither  the  legislature 
of  the  state,  nor  that  of  the  municipality  can 
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change  such  method.   If  the  law  directs  an  officer 
to  be  'elected,'  an  appointment  is  void,  since  an 
appointment  to  an  office  is  not  an  election  to  an 
office.   Conversely,  if  the  law  provides  for 
appointment  to  office,  an  election  is  ineffectual. 
Furthermore,  a  court  will  not  lightly  construe  a 
statute  as  having  changed  an  appointive  office  into 
an  elective  one;  express  language  is  ordinarily 
required.  " 

There  is  no  provision  of  law  which  provides  for  the  filling 
of  vacancies  on  a  Charter  Commission  should  they  occur.   The  only 
method  provided  insofar  as  the  present  Charter  Commissioners  are 
concerned  is  that  they  acquire  their  offices  by  election.   The 
filling  of  vacancies  in  elected  offices  is  a  power  usually 
delegated  by  law  to  an  individual  or  group  of  individuals  or  by 
holding  an  election  to  fill  the  vacancy.   No  such  power  is 
delegated  in  this  instance. 

Since  the  Supreme  Court  in  Hecht  (supra)  has  held  that 
vacancies  need  not  be  filled  and  a  Charter  Commission  can  legally 
act  with  a  reduced  number  and  further  there  is  no  authority 
placed  in  the  Charter  Commission  itself  to  "appoint"  an 
individual  to  fill  a  vacancy  it  is  my  opinion  that  the  Charter 
Commission  cannot  delegate  to  itself  any  procedure  to  appoint  an 
individual  to  fill  a  vacancy  in  the  "elected"  office  of  Charter 
Commissioner. 

You  are  therefore  advised  that  to  provide  a  by-law  for  the 
filling  of  a  vacancy  on  the  Charter  Commission  would  cast  serious 
legal  doubt  as  to  the  right  of  an  individual  so  appointed  to  hold 
office  and  would  further  create  a  legal  doubt  on  the  actions 
taken  by  a  Charter  Commission  so  constituted.   You  should 
therefore  not  provide  for  the  filling  of  vacancies  in  your 
by-laws  and  should  a  vacancy  or  vacancies  occur  you  should 
continue  to  function  with  the  reduced  number. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 

By 


Thomas  A.  Tooraey,  Jr. 
Chief  Deputy  City  Attorney 


APPROVED: 


City  Attorney 
TAT:dkms 


Cii>'  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

OTV  AnORNET 
•^       Cir/HALL 


FEB  2  8  1978 


oocu^eNT«  oept. 

a.F.  PU  jLIC  L  8RARY 


February  13,  1979 


OPINION  NO.  79-3 


SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


Board  of  Permit  Appeals  No.  8150 
500  Paul  Avenue 
Appellant,  U  Haul 

R.  Spencer  Steele,  Zoning  Administrator 

Victoria  Thomas  McGhee 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Did  the  Board  of  Permit  Appeals  exceed  its  jurisdic- 
tion in  the  above  referenced  appeal? 


CONCLUSION 


Yes 


ANALYSIS 

This  appeal  involves  the  Zoning  Administrator's  disap- 
proval of  a  permit  application  for  a  roof  sign  at  500  Paul 
Avenue.   The  subject  property  is  located  at  M-1  zoning 
district  and  a  65-J  height  district. 

On  December  9,  1977,  QRS  Corporation,  filed  applica- 
tion No.  7712940  "to  construct  steel  and  wood  platform  for 
truck  display  at  roof." 
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The  Zoning  Administrator  by  letter  dated  January  11, 
1978,  advised  QRS  corporation  that  the  permit  application 
was  disapproved  because  the  proposal  violates  Section  602.1, 
602.8,  607(b),  607(g),  608.5  and  608.18,  of  the  City  Plan- 
ning Code. 

On  February  22,  1978,  QRS  Corporation  filed  appeal  No. 
8150  taken  from  the  Zoning  Administrator's  denial  of  the 
permit  to  erect  a  display  sign  at  500  Paul  Avenue. 

At  the  public  hearing  on  March  22,  1978,  the  Board  of 
Permit  Appeals  voted  to  uphold  the  determination  of  the  Zon- 
ing Administrator  in  disapproving  the  permit  application. 

The  appellant's  request  for  rehearing  was  granted  with 
the  rehearing  date  on  May  3,  1978,  at  which  time  the  Board 
voted  to  overrule  the  determination  of  the  Zoning  Admini- 
strator.  The  Board  attached  the  following  stipulation: 
"alteration  to  conform  to  Plan  B  submitted  by  Appellant  and 
attached  hereto." 

On  May  8,  1978,  the  Notice  of  Decision  and  Order  with 
findings  was  received  by  the  Department  of  City  Planning. 
The  Department  of  City  Plannning  on  May  17,  1978  requested 
by  letter  a  rehearing  of  Appeal  No.  8150. 

In  his  request  for  rehearing,  the  Zoning  Administrator 
conceded  that,  notwithstanding  his  earlier  claims  to  the 
contrary,  the  height  of  the  proposed  sign  is  within  the  City 
Planning  Code  requirements  and  that  the  only  remaining  dis- 
pute was  whether  the  proposed  sign  violates  Section  607(b) 
of  the  City  Planning  Code.   The  rehearing  request  was  denied 
on  May  24,  1978. 

On  June  12,  1978,  QRS  Corporation  filed  Building 
Application  No.  7806071  to  construct  "two  steel  platforms  6 
feet  wide  by  14  feet  long,  install  on  steel  beams  tie  into 
building  structure  pylons." 

By  letter  dated  August  4,  1978,  QRS  Corporation  was 
notified  by  the  Zoning  Administrator  that  the  latest  appli- 
cation was  substantially  the  same  as  that  contained  in  the 
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prior  permit  application  and  that  the  new  application  would 
be  held  pending  advice  from  the  City  Attorney's  office  as  to 
the  effect  of  Board  of  Permit  Appeals'  decision. 

A  review  of  the  relevant  law  compells  the  conclusion 
that  the  Board's  decision  was  an  invalid  attempt  to  amend 
City  Planning  Code  and  therefore  void. 

As  indicated  above,  the  Zoning  Administrator  found 
that  the  proposed  sign  violates  Section  507 (b)  of  the  City 
Planning  Code.   Section  607  regulates  roof  signs  in  C  and  M 
districts.   Section  607(b)  provides  in  relevant  part  as 
follows: 


Roof  signs.   No  roof  signs  shall  be  permitted  in 
any  C-1  district.  In  all  other  C  or  M  districts 
no  roof  sign  shall  be  permitted;  except  that  a 
roof  sign  may  be  erected  in  such  other  C  or  M 
district  if: 

1.  The  sign  does  not  extend  more  25  feet  above 
the  roof  line  of  the  building  on  or  over 
which  the  sign  is  placed;  and 

2.  All  parts  of  the  sign  are  within  25  feet 
of,  and  the  sign  is  mounted  at  not  more 
than  45  degree  angle  from.-  a  wall  of  the 
building  the  roof  line  of  which  is  at  least 
as  high  as  the  top  of  the  sign;  and 

3.  Such  wall  forms  a  complete  backdrop  for  the 
sign,  as  sign  is  viewed  from  all  points 
from  which  sign  is  legible  from  a  public 
street  or  alley. 

The  Board's  findings  of  fact  are  conclusory  at  best. 
The  findings  merely  state  that: 

"Section  607(b)  permits  the  subject  proposal  in 
that  property  is  zoned  M-1  and: 
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1.  The  sign  extends  15  feet  or  less  than  25 
feet  above  the  roof  line. 

2.  All  parts  of  the  sign  are  within  at  least 
20  feet  from  the  wall  reference  and  less 
than  45  degrees  from  the  same  wall 
reference,  which  wall  extends  more  than  40 
feet  from  the  roofline. 

3.  The  wall  will  form  a  complete  backdrop  for 
the  sign.   The  wall  will  perform  as  a 
complete  backdrop  to  the  sign  as  con- 
stituted by  the  lettering  regardless  of 
what  angle  is  placed  from  that  wall. 

Because  of  the  angling  of  the  truck  cab  upon  which  the 
sign  is  placed,  the  wall  will  act  as  a  complete  back- 
drop for  it  as  well.   The  signs  are  less  than  200  feet 
square . " 

The  Board  has  found  that  the  proposed  sign  meets  the 
requirements  of  Section  607(b)  without  any  evidence  to 
support  that  conclusion.   The  evidence  submitted  at  the 
hearing  clearly  shows  that  the  provisions  of  Section  607b(3) 
could  not  be  met.   Section  607(b)(3)  provides  in  pertinent 
part  that 

3 .    ...  such  wall  forms  a  complete  backdrop  for 
the  sign,  as  the  sign  is  viewed  from  all 
points  from  which  the  sign  is  legible  from 
the  public  street  or  alley.   (Emphasis 
added.) 


The  proposed  signs  consist  of  two  U  Haul  Trucks 
attached  to  the  roof  of  the  building.   Pictures  of  subject 
property,  submitted  by  the  Department  of  City  Planning,  show 
that  the  trucks  would  be  outlined  against  the  skyline  when 
viewed  from  adjacent  streets  and  the  James  Lick  Freeway. 
(See  Reporter's  Transcript  page  3,  lines  19  through  28,  page 
6.  lines  25  through  28,  page  7,  lines  1  and  2.).   Moreover, 
there  was  no  evidence  presented  by  the  Appellant  to  the 
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contrary.   (See  page  9  line  13  of  the  Reporter's  Transcript 
wherein  the  Appellant  representative  states  "we  have  tried 
pictures  that  I  have  and  we  have  a  problem  with  back- 
ground.")  It  must  be  concluded,  therefore,  that  there  is  no 
substantial  evidence  in  the  record  to  support  a  finding  by 
the  Board  that  the  sign  complies  with  the  third  criterion. 

The  Board's  finding  that  the  proposed  roof  sign  would 
meet  the  criteria  of  Section  607(b)  is  merely  an  attempt  to 
waive  a  Planning  Zode    requirement.   Section  607(b)  permits 
roof  signs  in  a  M  district  only  when  all  of  the  three  cri- 
teria listed  therein  are  met.   In  this  instance  the  proposed 
roof  sign  does  not  comply  with  607(b)(3). 

Attempts  oy  the  Board  of  Permit  Appeals  to  waive  Code 
requirements  or  to  authorize  uses  in  violation  of  specific 
provisions  of  ordinances  are  attempts  to  legislate  and  must 
be  disregarded.   See  Cow  Hollow  Improvement  Club  v.  Board  of 
Permit  Appeals,  (1966)  245  Cal.App.  2d  160,  178-179,  53 
Cal.Rept.  610;  City  and  County  v.  Padilla,  (1972)  23 
Cal.App  3d  388,  100  Cal.  Rapt.  223,  Carlstrom  v.  City  of  San 
Diego,  (1956)  142  CA  2d  814. 

The  Board  sought  to  justify  its  action  with  the 
finding  that: 

"this  particular  building  has  lain  vacant 
for  [a]  depressing  [sic]  number  of  years  in  that 
district  [which  has  been]  hardest  pressed  by 
long  lasting  unemployment  problem[s].   It 
affords  a  practical  utilization  of  long  vacant 
property,  but  also  brings  employment  opportunity 
to  the  immediate  community  of  the  Bayview  and 
Hunters  Point." 

This  finding  is  legally  irrelevant  and  an  invalid  attempt  to 
amend  the  City  Planning  Code  (Cow  Hollow,  supra) .   The  Board 
of  Supervisors,  in  enacting  section  607(b)  has  determined 
that  roof  signs  must  meet  the  three  criteria  set  forth 
therein.   The  Board  of  Permit  Appeals  is  not  empov;ered  to 

"to  review  the  wisdom  of  the  zoning  ordinance."   Cow  Hollow, 
supra ,  at  170,  and  its  attempt  to  do  so  is  invalid  as  a 
matter  of  law. 
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In  light  of  the  foregoing,  I  am  of  the  opinion  that 
the  Board  of  Permit  Appeals  has  exceeded  its  jurisdiction 
and  abused  its  discretion  in  the  subject  appeal.   Accord- 
ingly you  are  advised  that  its  decision  overruling  the  Zon- 
ing Administrator's  disapproval  of  the  purposed  sign  permit 
is  void. 


Very  truly  yours, 


GEORGE  AGNOST 
City  Attorney 


By 


Ql-.j^ 


c 


f) 


Victoria  Thomas  McGhee  ^ 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 


VTM/11 


C^7 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 
arr  attosnei' 
"      orry  HALL 


January  18,  1979 


OPINION  NO.   79-4 


SUBJECT: 


REQUESTED  BY; 
PREPARED  BY: 


Members  of  the  Board  of  Supervisors 
Serving  on  the  Golden  Gate  Bridge 
Highway  and  Transportation  District 
Board  of  Directors 


Honorable  John  L.  Molinari 
President,  Board  of  Supervisors 

James  L.  Lazarus 
Burk  E.  Delventhal 
Deputy  City  Attorneys 


MAR  1  5  1979 


OOCUhENTS  DEPT. 
a.K.  PU  -Lie  L  nP.ARV 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  appoint  more  than  four  of  its 
members  to  the  Golden  Gate  Bridge  Highway  and  Transportation 
District  Board  of  Directors? 


No. 


CONCLUSION 


ANALYSIS 


The  Board  of  Supervisors  has  been  authorized  and  directed 
by  Section  27122(d)  of  the  Streets  and  Highways  Code  to  appoint 
four  of  its  members  to  the  Golden  Gate  Bridge  Highway  and 
Transportation  District  (hereinafter  referred  to  as  Bridge 
District)  Board  of  Directors: 

"The  composition  of  the  board  of  directors  of 
the  district  shall  be  as  follows  .  .  . 

"(d)   Nine  directors,  representing  the  City  and 
County  of  San  Francisco,  eight  of  which  shall  be 
appointed  by  the  board  of  supervisors  thereof,  and 
one  of  which  shall  be  appointed  by  the  mayor  thereof 
by  an  order  of  appointment,  a  certified  copy  of 
which  shall  be  immediately  forwarded  to  the 
Secretary  of  State.   Four  of  such  directors  shall  be 
elected  members  of  such  board  of  supervisors." 
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The  Court  of  Appeals  in  People  Ex  Rel,  Bagshaw  v.  Thompson, 
(1942)  55  CA2d  147,  150  held  that  a  member  of  the  Bridge  District 
Board  may  not  at  the  same  time  serve  on  the  Marin  County  Board  of 
Supervisors.  The  Court  based  its  decision  on  the  incompatability 
of  the  two  offices,  noting  that  in  setting  tax  rates  and  deciding 
how  to  spend  monies  raised  by  taxes,  Bridge  District  directors 
and  members  of  participating  county  boards  of  supervisors  may  be 
required  to  make  mutually  incompatible  decisions. 

People  V.  Thompson  (supra)  in  dictum  also  recognized  the 
common  law  rule  prohibiting  members  of  a  board  empowered  to 
select  nominees  for  another  public  office  from  choosing  from 
amongst  themselves  to  fill  that  office. 

Twenty-seven  years  after  the  Bagshaw  decision,  the 
Legislature  saw  fit  to  overturn  at  least  partially  that  public 
policy  ruling  on  incompatability.   That  amendment,  as  applicable 
to  San  Francisco,  is  embodied  in  Section  27122(d)  (supra)  which 
requires  that  four  members  of  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  serve  as  members  of  the  Board  of 
Directors  of  the  Bridge  District. 

The  question  for  this  opinion  is  whether  Charter  Section 
8.103's  prohibition  against  dual  office  holding  prohibits  the 
appointment  of  more  than  four  members  of  the  San  Francisco  Board 
of  Supervisors  may  be  appointedto  the  San  Francisco  delegation  to 
the  Bridge  District  Board  of  Directors. ^ 

Section  8.103  of  the  San  Francisco  Charter  prohibits  dual 
office  holding  in  the  following  language, 

"Any  person  holding  a  salaried  office  under 
the  city  and  county,  whether  by  election  or 
appointment,  who  shall,  during  his  term  of 
office,  hold  or  retain  any  other  salaried 
office  under  the  government  of  the  United 
States,  or  of  this  state,  or  who  shall  hold  any 
other  salaried  office  connected  with  the 
government  of  the  city  and  county,  or  who  shall 
become  a  member  of  the  legislature,  shall  be 
deemed  to  have  thereby  vacated  the  office  held 
by  him  under  the  city  and  county." 


1  Since  this  opinion  is  resolved  on  the  basis  of  Section  8.103 
of  the  San  Francisco  Charter,  the  question  of  the  extent  to  which 
Section  27122(d)  overrules  the  common  law  rules  prohibiting  the 
holding  of  incompatible  offices  and  prohibiting  officials, 
charged  with  the  power  to  fill  an  office,  from  choosing  from 
eunongst  themselves  someone  to  fill  the  office  need  not  be 
answered . 
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Both  the  offices  of  Director  of  the  Bridge  District  and 
member  of  the  Board  of  Supervisors  are  salaried  offices.   It  is 
clear  that  in  requiring  the  Board  of  Supervisors  to  appoint  four 
of  its  members  to  the  Bridge  District  Board  of  Directors,  the 
State  Legislature  has  superceded  Section  8.103  of  the  Charter. 

The  question  presented  herein  is  whether  and  to  what  extent 
the  Legislature  intended  to  overturn  Charter  Section  8.103's 
restrictions  on  dual  office  holding.   Clearly,  four  members  of 
the  Board  of  Supervisors  must  be  appointed  to  the  Bridge  District 
Board  of  Directors,  in  spite  of  the  charter  prohibition  against 
dual  office  holding.   However,  an  appointment  of  more  than  four 
supervisors  requires  total  repudiation  of  Charter  Section  8.103. 
In  my  opinion,  rules  of  statutory  construction  do  not  justify 
such  a  conclusion. 

It  is  unclear  whether  the  Legislature  intended  by  adopting 
section  27122(d)  to  abrogate  Charter  Section  8.103's  rule  against 
dual  office  holding,  or  whether  that  section  was  merely  intended 
to  carve  out  the  four  member  exception  to  that  Charter  prohibition 
against  supervisors  holding  the  office  of  Director  of  the  Bridge 
District.   Another  possible  interpretation  is  that  Section 
27122(d)  was  intended  merely  to  impose  a  minimum  standard. 

Even  assuming  that  Section  27122(d)  establishes  only  the 
minimum  number  of  supervisor-members  of  the  Board  of  Directors, 
the  statute  on  its  face  overturns  inconsistent  law  only  to  the 
extent  that  it  requires  four  supervisors  to  so  serve.   Statutes 
which  have  the  effect  of  superceding  other  statutes  must  clearly 
express  such  a  legislative  intent.   As  stated  in  County  of  Los 
Angeles  v.  Frisbie  (1942)  19  C.2d  634, 

"Furthermore,  it  is  not  to  be  presumed  that 
the  legislature  in  the  enactment  of  statutes 
intends  to  overthrow  long-established 
principles  of  law  unless  such  intention  is  made 
clearly  to  appear  either  by  express  declaration 
or  by  necessary  implication." 

And  in  Garey  v.  Byram  (1941)  18  C.2d  279,  281,  the  Court  stated, 

"When  a  rule  is  so  long  engrained  in  the 
public  policy  of  the  state  it  must  be  presumed 
that  the  legislature  took  it  for  granted  rather 
than  sought  to  alter  it  in  omitting  any 
specific  provision  for  its  application." 

It  must  therefore  be  concluded  that  there  is  no  basis  for 
construing  Section  27122(d)  as  abrogating  San  Francisco's 

long  standing  prohibition  against  dual  office  holding. 
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The  Charter  of  the  City  and  County  of  San  Francisco  was 
adopted  pursuant  to  Article  XI,  Section  8  of  the  California 
Constitution,  which  grants  to  chartered  cities  the  power  to: 

"...  make  and  enforce  all  ordinances  and 
regulations  in  respect  to  municipal  affairs, 
subject  only  to  restrictions  and  limitations 
provided  in  their  several  charters  and  in 
respect  to  other  matters  they  shall  be  subject 
to  general  laws." 

Membership  on  the  Bridge  District  Board  of  Directors  is 
subject  to  the  exclusive  control  of  the  state  legislature.   San 
Francisco's  prohibition  against  dual  office  holding  must  give  way 
to  the  specific  provisions  of  Section  27122(d).   However,  the 
prohibitions  contained  in  Charter  Section  8.103  should  fall  only 
to  the  extent  necessary  to  comply  with  a  specific  statute. 

Article  XI,  Section  3(a)  of  the  California  Constitution 
provides,  in  relevant  part, 

"The  provisions  of  a  charter  are  the  law  of  the 
State  and  have  the  force  and  effect  of 
legislative  enactments." 

Having  the  dignity  of  a  statute,  a  charter  provision  is  entitled 
to  all  the  presumptions  indulged  in  favor  of  its  validity. 
Taylor  v.  Cole  (1927)  201  Cal.  327,  257  P.  40.   These  principles 
must  be  consulted  in  determining  whether  and  to  what  extent 
Charter  Section  8.103's  prohibition  against  dual  office  holding 
has  been  superceded  by  Section  27122(d)  of  the  Streets  and 
Highways  Code.   The  basic  principle  is  promulgated  in  Article  XI, 
Section  7  of  the  California  Constitution,  which  provides, 

"A  county  or  city  may  make  and  enforce 
within  its  limits  all  local,  police,  sanitary, 
or  other  ordinances  and  regulations  not  in 
conflict  with  general  laws." 

The  standard  for  determining  whether  local  ordinances  or 
charters  conflict  with  state  law  was  articulated  in  In  Re  Hubbard 
(1964)  62  C.2d  119,  41  Cal.Rptr.  393.   In  that  case,  the  Court 
stated, 

"Analysis  of  the  many  prior  decisions  on 
this  subject  indicates  that  although  the 
language  differs  from  case  to  case,  the 
rationale  of  all  have  one  thing  in  common,  that 
is,  that  chartered  counties  and  cities  have 
full  power  to  legislate  in  regard  to  municipal 
affairs  unless:  (1)  the  subject  matter  has 
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been  so  fully  and  completely  covered  by  general 
law  as  to  clearly  indicate  that  is  has  become 
exclusively  a  matter  of  state  concern;  (2)  the 
subject  matter  has  been  partially  covered  by 
general  law  couched  in  such  terms  as  to 
indicate  clearly  that  a  paramount  state  concern 
will  not  tolerate  further  or  additional  local 
action;  or  (3)  the  subject  matter  has  been 
partially  covered  by  general  law,  and  the 
subject  matter  is  of  such  a  nature  that  the 
adverse  effect  of  a  local  ordinance  on  the 
transient  citizens  of  the  state  outweighs  the 
possible  benefit  to  the  municipality." 

Since  the  Golden  Gate  Bridge  involves  a  multi-county 
undertaking,  it  is  beyond  question  that  the  operation  of  the 
Bridge  District  is  a  matter  of  statewide  concern.   The 
composition  of  the  Board  of  Directors  is  an  integral  part  of  that 
undertaking . 

Thus,  the  only  real  question  is  whether  the  Legislature 
intended  so  fully  to  occupy  the  field  as  to  preclude  all  local 
regulation.   There  is  no  indication  that  Section  27122(d)  was 
intended  fully  to  occupy  the  field,  nor  may  it  be  concluded  that 
Section  27122(d)  is  couched  in  such  terms  as  to  indicate  that 
local  regulation  will  not  be  tolerated.   Nor  does  Charter  Section 
8.103  impose  any  adverse  burden  on  transient  citizens. 

In  fact,  instead  of  being  couched  in  terms  which  will  not 
tolerate  further  regulation,  the  language  of  Section  27122(d) 
merely  sets  the  number  of  San  Francisco  supervisors  who  must  sit 
on  the  San  Francisco  delegation  to  the  Bridge  District.   The  San 
Francisco  Charter,  to  the  extent  it  precludes  supervisors  beyond 
the  number  necessary  to  comply  with  state  law  from  sitting  on  the 
Bridge  District  Board  of  Directors,  does  not  conflict  with  state 
law  and  must  therefore  be  deemed  valid. 

Thus,  it  must  be  concluded  that  Charter  Section  8.103's 
prohibition  against  dual  office  holding  was  superceded  by  the 
state  Legislature  in  adopting  Section  27122(d)  only  to  the  extent 
that  four  San  Francisco  supervisors  must  serve  on  the  Bridge 
District's  Board  of  Directors.   There  is  no  basis  for  the 
conclusion  that  the  Legislature  sought  to  supercede  the  city's 
constitutional  authority  to  establish  qualifications  for  local 
officers.   The  Charter  and  the  general  law  can  be  read  together 
in  order  to  avoid  a  total  abrogation  of  the  city's  inherent 
powers  to  establish  qualifications  for  its  officers.   Only  to  the 
extent  that  the  Charter  provision  is  inconsistent  must  it  give 
way  to  the  general  law  (See  Byrne  v.  Drain  (1900)  127  Cal.  663. 
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This  conclusion  comports  with  the  long-standing  rule  that  a 
special  statute  covering  the  same  matter  as  a  general  statute 
will  be  considered  an  exception  to  the  general  rule  whether  the 
general  statute  was  adopted  before  or  after  the  special  statute. 
In  Re  Williamson  (1954)  43  C.2d  651,  654.   Section  27122(d) 
supercedes  by  implication  the  prohibition  against  dual  office 
holding  contained  in  the  Charter  to  the  extent  that  it  requires 
four  supervisors  to  hold  two  offices.   However,  as  to  all  other 
supervisors,  the  dual  office  holding  prohibition  remains 
applicable. 

In  light  of  the  state  law  and  the  San  Francisco  Charter,  it 
must  be  concluded  that  no  more  and  no  fewer  than  four  supervisors 
may  be  appointed  either  by  the  Board  of  Supervisors  or  the  Mayor 
to  the  Board  of  Directors  of  the  Golden  Gate  Bridge,  Highway  and 
Transportation  District. 


Respectfully  submitted. 


By 

James  L.  Lazarus 
Deputy  City  Attorney 


By 

Burk  E.  Delventhal 
Deputy  City  Attorney 


APPROVED ; 


City  Attorney 
JLL:dkms 
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SUBJECT; 


REQUESTED  BY; 


PREPARED  BY: 


Stolen  Property:  Reimbursement  to 
Miscellaneous  Employees 


Milton  H.  Mares 

Chief  Labor  Negotiator 

James  L.  Lazarus 
Deputy  City  Attorney 


J{\U2d  1979 

.OOCUVENTSDEPT 
UC  LSRARY 


QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  reimburse 
automotive  machinists  for  the  cost  of  personal  tools, 
required  to  be  used  in  the  course  and  scope  of  employment, 
stolen  from  City  facilities? 


Yes. 


CONCLUSION 


ANALYSIS 

Pursuant  to  Charter  Sections  8.400,  8.401  and  8.407, 
the  rate  of  compensation  for  various  classes  of  miscellaneous 
employees  is  fixed  by  the  Board  of  Supervisors.   Those 
sections  read  in  pertinent  part  as  follows: 

Section  8.400: 

" (a)   The  board  of  supervisors  shall  have  the 
power  and  it  shall  be  its  duty  to  fix  by  ordinance 
from  time  to  time,  as  provided  in  Section  8.401,  all 
salaries,  wages  and  compensations  of  every  kind  and 
nature,  except  pension  or  retirement  allowances  for 
the  positions,  or  places  of  employment,  of  all 
officers  and  employees  .  .  . 
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"(f)   The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as 
provided  by  this  charter,  shall  be  in  full 
compensation  for  all  services  rendered,  and  every 
officer  and  employee  shall  pay  all  fees  and  other 
moneys  received  by  him,  in  the  course  of  his  office 
or  employment,  into  the  city  and  county  treasury." 

Section  8.401: 

"The  salaries  and  wages  paid  to  employees  whose 

compensations  are  subject  to  the  provisions  of  this 

section  shall  be  those  fixed  in  the  schedule  of 

compensations  adopted  by  the  board  of  supervisors  as 
herein  provided." 

Section  8.407: 

"It  is  the  declared  intent  of  the  qualified 
electors  of  the  city  and  county  that  the  board  of 
supervisors  has  no  power  to  provide  any  benefits  of 
employment  except  those  already  provided  for  in  the 
charter  and  any  addition,  deletion  or  modification 
of  benefits  of  employment  shall  be  submitted,  as  a 
charter  amendment,  to  the  qualified  electors  of  the 
city  and  county.   The  qualified  electors  expressly 
state  that  they  understand  that  benefits  of 
employment  are  sometimes  referred  to  as  'fringe 
benefits'  of  employment  and  the  qualified  electors 
expressly  reserve  the  right  to  either  grant  or  deny 
such  benefits  except  those  conditions  of  employment 
commonly  referred  to  as  'working  conditions'.   Any 
reference  to  'working  conditions'  shall  mean  those 
compensations  which  must  necessarily  be  provided  in 
order  for  the  employee  to  perform  his  job 
description  duties  efficiently  and  safely,  and  shall 
include  but  not  be  limited  to  such  working 
conditions  and  benefits  as  are  typically  included  in 
the  administrative  provisions  of  the  salary 
standardization  ordinance  and  the  salary  ordinance. 

"The  board  of  supervisors,  in  its  discretion, 
may  provide  working  condition  benefits  for  employees 
covered  under  this  section  and  section  8.401  of  this 
charter  only  in  accordance  with  the  following 
provisions: 
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" (a)   The  civil  service  commission  must 
determine,  certify  and  recommend  to  the  board  of 
supervisors  that  the  working  condition  benefit  is 
equitable  or  necessary  for  the  efficient  and  safe 
performance  of  the  employee's  duties  as  enumerated 
in  his  job  description. 

"(b)   The  working  condition  benefit,  as 
recommended  by  the  civil  service  commission,  is 
substantially  comparable  for  like  work  and  like 
service  to  that  provided  for  the  job  classification 
and  is  provided  to  not  less  than  50  percent  of  the 
employees  of  the  class  in  the  jurisdictions  covered 
by  the  salary  survey." 

(Section  8.402  has  been  previously  interpreted  by  this  office 
not  to  restrict  the  authority  of  the  Board  of  Supervisors  to 
negotiate  nonhazard  duty  working  condition  benefits.) 

During  the  past  three  years  the  Board  of  Supervisors 
has  entered  into  a  memoranda  of  understanding  with  Automotive 
Machinists  Local  1305  which  included  mechanisms  for  the 
reimbursement  to  its  employees  of  the  cost  of  personal  tools 
stolen  from  City  facilities.   (Craft  workers,  traditionally, 
have  been  expected  to  perform  their  duties  with  their  own 
hand  tools,  which  are  kept  at  the  City's  job  site.   The  tools 
represent  an  investment  of  many  thousands  of  dollars.) 

In  1976  and  1977  the  memoranda  of  understanding 
provided  for  direct  reimbursement  to  specified  classes  of 
employees  for  the  replacement  value  of  stolen  tools; 

"10.   TOOL  INSURANCE 

"The  City  shall  be  responsible  for  the 
reasonable  value  of  an  employee's  tools  stolen  from 
the  premises  of  the  City  while  such  premises  are 
closed  for  business,  or  when  the  mechanical 
department  is  closed  for  business,  or  when  the  tools 
are  secured  by  being  locked  up,  or  by  reason  of  fire 
in  the  City's  premises  at  any  time;  provided, 
however,  the  employee  shall  be  responsible  for  the 
first  $50.00  loss  suffered  on  each  occasion  when  an 
employee  experiences  a  loss  of  said  tools  covered  by 
this  section.   The  employee  and  the  City  have  an 
obligation  to  maintain  a  current  inventory  of  the 
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tools  with  the  City  and  keep  his  tools  locked  when 
he  is  absent  from  the  mechanical  department.   All 
power  tools  shall  be  furnished  by  the  City." 

This  provision  was  never  implemented  because  of  oral 
advice  given  the  Employee  Relations  Division  by  this  office 
regarding  the  illegality  of  such  potential  reimbursements. 
(The  provisions  were  not  included  in  either  the  1976-77  or 
1977-78  Salary  Standardization  Ordinances.   However,  the 
Supreme  Court  held  in  Glendale  City  Employees  Assoc,  v.  City 
of  Glendale  (1975)  15  Cal.3d  328  that  a  legislative  body 
which  enters  into  a  contract  must  honor  its  provisions  even 
though  they  were  not  included  in  the  implementing 
legislation. ) 

In  1978  the  Board  of  Supervisors  again  entered  into  a 
memorandum  of  understanding  with  Local  1305  which  included  a 
provision  to  pay  certain  classes  of  employees  the  cost  of 
purchasing  an  insurance  policy  covering  theft  of  tools  from 
City  job  sites.   The  provision  was  not  implemented  because 
the  memorandum  also  contained  a  provision  voiding  any  new 
cost  item  upon  the  passage  of  Proposition  13. 

The  oral  advice  given  to  the  Director  of  the  Employee 
Relations  Division  and  the  Chief  Labor  Negotiator  was  based 
upon  a  long  line  of  City  Attorney  opinions  holding  various 
benefits  to  be  illegal  additional  compensation.   (233-50: 
parking  fees,  members  Board  of  Education;  761-53:   uniforms 
for  police  officers;  1326-59:   insurance  for  property  losses, 
platform  employees;  1533-61:   reimbursement  for  damaged 
property,  uniformed  forces;  117-72:   reimbursement  for  stolen 
property,  generally)   As  a  result  of  opinions  1326  and  1533, 
Charter  Section  8.411  was  adopted  to  provide  for 
reimbursement  to  employees  for  the  cost  of  personal  property 
damaged  or  destroyed  in  the  line  of  duty  or  because  of 
unusual  circumstances; 

"Notwithstanding  the  provisions  of  sections 
8.400  (a)  and  (c)  through  (g) ,  8.401,  8.402,  8.403, 
8.405  (a)  and  8.405  (c) ,  or  any  other  provision  of 
this  charter,  the  board  of  supervisors  may  provide 
by  ordinance  for  the  payment  of  the  costs  of 
replacing  or  repairing  equipment,  property,  or 
prostheses  of  any  uniformed  officer  or  employee  of 
the  police  department,  fire  department. 
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office  or  municipal  railway,  such  as,  but  not 
confined  to  eyeglasses,  hearing  aids,  dentures, 
watches,  or  articles  of  clothing  necessarily  worn  or 
carried  by  such  employee  when  any  such  items  are 
damaged  in  the  line  of  duty  without  fault  of  the 
employee.   If  the  items  are  damaged  beyond  repair, 
the  actual  value  of  such  items  may  be  paid.   The 
value  of  such  items  shall  be  determined  as  of  the 
time  of  the  damage  thereto. 

"The  board  by  a  three-fourths  vote  of  all  of 
its  members  may  make  similar  provision  in  relation 
to  any  other  officer  or  employee  where  it  finds  that 
the  damage  or  loss  was  occasioned  by  unusual 
circumstances  or  the  occurrence  of  an  extraordinary 
event. 

"The  board  is  authorized  to  enact  any  and  all 
ordinances  necessary  to  carry  out  the  provisions  of 
this  section." 

(A  proposed  amendment  to  Section  8.411  to  provide  for 
reimbursement  for  the  value  of  stolen  property  was  rejected 
in  1965.) 

The  basis  for  those  opinions  was  that  Charter  Section 
150  (now  Section  8.400)  prohibited  the  Board  of  Supervisors 
from  providing  employees  with  compensation  in  addition  to  the 
basic  rate  of  pay  set  pursuant  to  Section  151  (now  Section 
8.401).   Insofar  as  those  opinions  hold  that  reimbursement  to 
employees,  other  than  police,  fire  or  platform  personnel,  for 
the  value  of  stolen  property  would  be  additional  compensation 
in  violation  of  Charter  Section  8.400,  they  are  overturned. 
Section  8.400  does  not  limit  the  power  of  the  Board  of 
Supervisors  to  provide  various  forms  of  compensation  other 
than  the  basic  salary  or  wage  rate.   In  fact,  the  Board  is 
granted  specific  authority  to  fix  ".  .  .  all  salaries,  wage 
and  compensations  of  every  kind  and  nature,  except  pension  or 
retirement  allowances  .  .  ." 

The  power  vested  in  the  Board  of  Supervisors  to  fix  all 
forms  of  compensation  for  miscellaneous  employees  is  greater 
than  their  authority  to  set  police,  fire  and  platform 
employee  compensations.   Section  8.404  (formerly  Section 
151.3)  permits  the  Board,  in  general,  to  set  a  basic  wage 


OPINION  NO.  79-5 
Milton  H.  Mares  6  January  15,  1979 


rate  not  to  exceed  the  average  of  the  two  highest  transit 
operator  rates  in  the  nation,  to  place  monies  in  a  trust  fund 
based  upon  differences  in  retirement,  health  and  vacation 
benefits  between  City  and  County  benefits  and  those  in  the 
two  systems  surveyed  and  to  fix  other  conditions  and  benefits 
not  to  exceed  those  granted  by  collective  bargaining 
agreements  in  the  two  systems  surveyed.   Therefore,  the  Board 
could  only  agree  to  reimburse  platform  operators  for  stolen 
property  if  such  a  provision  was  contained  in  the  contracts 
surveyed . 

The  Board  of  Supervisors  can  provide  uniformed  forces 
of  the  police  and  tire  departments  with  only  those  benefits 
contained  in  the  Charter.   Section  8.405  provides  in 
pertinent  part: 

"Working  benefits  and  premium  pay  differential  of 
any  type  shall  be  allowed  or  paid  to  members  of  the 
police  (fire)  department  referred  to  herein  only  as 
is  otherwise  provided  in  this  charter." 

Prior  opinions  have,  in  my  opinion,  strictly  construed 
the  following  language  of  Section  8.400: 

"The  salary,  wage  or  other  compensation  fixed 
for  each  officer  and  employee  in,  or  as  provided  by 
this  charter,  shall  be  in  full  compensation  for  all 
services  rendered  .  .  ." 

This  language  limits  an  employee's  right  to 
compensation  to  that  set  by  the  relevant  Charter  section. 
The  compensation  for  miscellaneous  employees  is  fixed  by 
April  1  of  each  year,  pursuant  to  Section  8.401  and  is  based 
upon  the  formula  and  limitations  contained  in  Section  8.407. 
As  an  example,  the  salary  standardization  ordinance  adopted 
in  March  1977,  which,  pursuant  to  emergency  proclamation, 
remains  in  effect  at  this  date,  contains  the  wage  rates  for 
all  miscellaneous  classes,  as  well  as  numerous  other  forms  of 
compensation.   Included  in  that  ordinance  are  provisions  for 
night  duty  premium  pay,  supervisory  differentials, 
interpreter  premium  pay,  underwater  diving  premium  pay, 
standby  pay,  overtime  rates  of  pay,  holidays  and  holiday 
premium  pay,  etc. 

In  my  opinion,  nothing  in  Charter  Section  8.400  or 
8.401  prevents  the  Board  of  Supervisors  from  agreeing  to 
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provide  miscellaneous  employees  with  either  insurance  for,  or 
direct  reimDursement  of,  the  value  of  property  stolen  from 
City  job  sites.   Nor  does  Section  8.407  restrict  the  power  of 
the  Board  to  establish  a  procedure  for  reimbursing  employees 
for  the  value  of  stolen  property.   In  my  opinion,  such 
reimbursement  is  neither  a  major  fringe  benefit  nor  a 
hazardous  duty  working  condition  benefit.   Rather,  it  is  a 
working  condition  of  the  type  which  the  Board  of  Supervisors 
was  not  divested  ot  independent  authority  to  provide  in  the 
annual  salary  standardization  ordinance. 

The  provisions  of  the  1976-77  and  1977-78  memoranda  of 
understanding  entered  into  by  the  City  and  County  and  Local 
1305  are  valid  and  should  be  implemented.   The  Board  of 
Supervisors,  pursuant  to  the  Glendale  decision  (supra)  must 
enact  all  ordinances  necessary  to  fulfill  the  terms  of  the 
memoranda.   However,  the  insurance  provision  of  the  1978-79 
memorandum  was  made  inoperative  by  the  Proposition  13 
provision  contained  therein.   It  must  be  noted  that  such 
reimbursement  is  not  permissible  for  uniformed  forces  of  the 
police  and  tire  departments  without  a  Charter  cimendment.   Nor 
could  platform  operators  be  so  reimburesed  absent  such  an 
amendment  or  the  inclusion  of  a  similar  provision  in  the 
surveyed  contracts. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

By 


James  L.  Lazarus 
Deputy  City  Attorney 


Approved: 


City  Attorney 
JLL: j j 
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PREPARED  BY: 
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DOCUMeNTS  OEPT. 

8.F.  Pi;t;'_!c;  i..brary 


QUESTIONS  PRESENTED 

1.  Whether  the  amount  of  unused  accumulated  sick 
leave  on  the  effective  date  of  the  amendment  to  Section  8.363 
of  the  Charter  is  a  vested  right. 

2.  If  an  employee  uses  "vested"  sick  leave  credits, 
can  such  credits  be  replenished  for  the  purposes  of  receiving 
sick  leave  pay  upon  retirement? 

ANSWERS 

1.  Yes,  the  amount  of  sick  leave  accumulated  prior 
to  the  Charter  Amendment  is  a  vested  right. 

2.  No.   The  employee's  use  of  vested  sick  leave 
credits  cannot  be  replenished  for  the  purpose  of  receiving 
sick  leave  pay  upon  retirement,  death  or  separation  caused 
by  industrial  injury. 

ANALYSIS 


Section  8.363  of  the  Charter  generally  provides  that 
the  Civil   Service  Commission  shall  provide  for  leaves  of 
absence  due  to  illness  or  disability  which  leaves  may  be 
cumulative  except  that  accumulated  unused  sick  leave  shall 
not  exceed  six  (6)  months. 

In  accordance  with  Section  8.363  of  the  Charter,  the 
Civil  Service  Commission  has  enacted  rules  governing  sick 
leave  with  pay  (Rule  23  Civil  Service  Rules).   These  rules 
provide  that  an  employee  earns  13  working  days  of  paid  sick 
leave  for  each  year  of  paid  service  which  sick  leave  shall 
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be  credited  on  a  pro  rata  basis  of  paid  service. 
(Section  23.07  Civil  Service  Rules)  (See  Footnote  No.  1 
below)   Under  this  rule  an  employee  earns  one-half  (1/2) 
day  of  paid  sick  leave  for  each  bi-weekly  pay  period. 
Civil  Service  Rules  also  provide  that  unused  accumulated 
sick  leave  remaining  to  the  credit  of  an  employee  at  the 
time  of  retirement  for  service  or  disability,  or  upon 
death  or  upon  separation  caused  by  industrial  accident 
shall  be  paid  to  such  employee  in  accordance  with  the 
employee's  years  of  service  at  the  time  of  separation 
from  employment  (Section  23.14.1  Civil  Service  Rules). 

In  the  general  election  on  November  7,  1978, 
Section  8.363  of  the  Charter  was  amended  by  Proposition  F 
to  add  the  following  language: 

"Those  persons  who  are  officers  and 
employees  on  the  effective  date  of  this 
amended  section  may  receive  a  cash  payment 
only  for  unused  sick  leave  accumulated 
prior  to  said  effective  date  and  remaining 
unused  on  the  date  of  the  officer's  or 
employee's  retirement,  or  death  or  separa- 
tion caused  by  industrial  accident.   Those 
persons  who  become  officers  and  employees 
after  the  effective  date  of  this  amended 
section  shall  not  be  entitled  to  or  receive 
a  cash  payment  or  compensation  of  any  type 
for  accumulated  unused  sick  leave." 

The  above-quoted  amendment  became  effective  on 
December  5,  1978,  which  was  the  date  the  Secretary  of 
State  certified  that  she  received  and  accepted  the 
charter  amendments  (See  Sections  34463-34465   Government 
Code) .   The  amendment  clearly  provides  that  new  employees 
on  and  after  the  effective  date  of  December  5,  1978  shall 


Section  23.07  of  the  Civil  Service  Rules  provides  in 
part:   "(a)   Upon  completion  of  service  as  herein  re- 
quired, employees  shall  be  credited  with  earning 
thirteen  (13)  working  days  of  paid  sick  leave  per 
completed  year  of  paid  service;  provided  that  such 
earned  sick  leave  shall  be  credited  on  a  pro  rata 
basis  based  upon  completion  of  regularly  scheduled 
paid  service. . . " 
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not  be  entitled  to  receive  any  cash  payment  for  accumulated 
unused  sick  leave  upon  separation  from  service.   The 
question  presented  by  your  request  relates  to  those 
employees  in  the  City  and  County  service  on  December  5,  1978 
and  who  after  that  date  uses  sick  leave  which  was  accumulated 
prior  to  the  effective  date  of  the  amendment.   This  raises 
the  issue  whether  the  amount  of  unused  accumulated  sick  leave 
to  the  credit  of  an  employee  on  the  effective  date  of  the 
amendment  is  a  vested  right  and,  if  so,  whether  an  employee  who 
uses  any  of  those  vested  sick  leave  credits  after  the  effective 
date  of  the  amendment  can  again  replenish  such  amount  with  newly 
earned  sick  leave  credits. 

This  office  has  previously  rendered  an  opinion  that  the 
right  of  employees  to  receive  compensation  for  accumulated 
sick  leave  under  Rule  23.14.1  of  the  Civil  Service  Rules  is  a 
vested  right  (City  Attorney  Opinion  No.  78-56,  June  15,  1978; 
See  also  California  League  of  City  Employee  Associations  vs. 
Palos  Verdes  Library  District,  87  Cal.  App.  3d  135  [Certain 
fringe  benefits  as  constituting  vested  rights] )    Even  though 
sick  leave  credits  are  a  vested  right  your  question  raises 
the  issue  whether  the  amendment  to  Section  8.363  of  the 
Charter  can  adversely  affect  the  "amount"  of  sick  leave  exist- 
ing on  the  effective  date  of  the  amendment  when  an  employee 
uses  sick  leave  accumulated  prior  to  said  effective  date. 
It  is  a  general  rule  of  statutory  construction  that  the 
statute  will  be  given  prospective  operation  unless  the  in- 
tention to  make  it  retroactive  clearly  appears  in  the  statute 
itself;  and  then  a  statute  cannot  be  construed  so  as  to 
impair  vested  rights  (45  Cal.  Jur .  2d  §26,  pages  552,  553, 
Statutes;  Jones  vs.  Union  Oil  Company,  218  Cal.  775) .   The 
ultimate  test  of  whether  a  statute  impermissibly  impairs  a 
vested  right  is  whether  the  statute  alters  the  legal  effect 
of  past  transactions,  (Coast  Bank  vs.  Holmes,  19  Cal.  App.  3d 
581) .    The  general  rule  against  giving  statutes  retroactive 
operation  is  subordinate  to  the  more  fundamental  rule  of 
statutory  construction  that  a  statute  should  be  interpreted 
to  effectuate  legislative  intent  (Mannheim  vs.  Superior 
Court,  3  Cal.  3d  678,  686).    The  interpretation  of  the 
charter  amendment  and  whether  it  can  retroactively  affect 
accumulated  amounts  of  sick  leave  must  be  considered  in  view 
of  the  intent  of  the  cimendment  to  prospectively  eliminate  the 
right  to  receive  payment  for  unused  sick  leave.   The  primary 
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rule  of  statutory  construction  is  to  effectuate  the  intent 
of  the  charter  section  as  amended. 

The  amount  of  sick  leave  accumulated  to  the  credit  of 
an  employee  on  the  effective  date  of  the  amendment  is 
vested.   However,  that  amount  may  be  used  by  the  employee 
and  when  so  used  new  accumulated  sick  leave  is  governed  by 
the  amended  charter  section.   The  amendment  states  in  part: 

"Those  persons  who  are  officers  and 
employees  on  the  effective  date  of  this 
amended  section  may  receive  a  cash  payment 
only  for  unused  sick  leave  accumulated 
prior  to  said  effective  date  and  remaining 
unused  on  the  date  of  the  officer's  or 
employee's  retirement,  or  death  or  separa- 
tion caused  by  industrial  accident." 
(Emphasis  added.) 

The  emphasized  language  clearly  shows  an  intent  to 
provide  that  the  amount  of  accumulated  sick  leave  on  the 
effective  date  of  the  amendment  is  vested  for  which  payment 
shall  be  made  but  said  amount  must  remain  unused  at  the  time 
of  separation  from  service.   The  amendment  does  not  operate 
retroactively  to  take  away  accumulated  sick  leave  in  those 
instances  where  an  employee  must  use  such  sick  leave  because 
it  is  the  employee ' s  action  that  reduces  the  sick  leave  and 
not  the  operation  of  the  law.   A  law  cannot  be  retroactively 
applied  to  take  away  vested  rights  but  the  person  who  holds 
a  vested  right  may  divest  himself  of  that  right  by  his  own 
act  (See  Abrams  vs.  Stone,  154  Cal.  App.  2d  33). 

If  an  employee  uses  accumulated  sick  leave  in  such 
cimounts  that  reduce  the  accumulated  unused  leave  to  an 
amount  below  the  vested  amount  at  the  time  of  the  amendment 
then  subsequently  earned  sick  leave  must  be  governed  by  the 
cimendment.   Sick  leave  is  earned  for  paid  service  (Section 
23.07  Civil  Service  Rules).   Therefore,  all  employees  after 
the  effective  date  of  the  amendment  earn  sick  leave  under 
the  new  law  and  such  leave  does  not  have  attached  to  it  the 
right  to  cash  payment  upon  separation  from  service.   The 
cunendment  was  intended  to  eliminate  the  payment  for  accumu- 
lated and  unused  sick  leave.   Therefore,  if  an  employee 
uses  any  sick  leave  which  was  earned  prior  to  the  amendment, 
that  is  sick  leave  which  had  attached  to  it  the  vested  right 
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for  cash  payment  upon  separation  from  service,  then  such 
leave  can  be  replaced  only  with  credits  which  do  not  have 
any  right  of  repayment.   In  my  opinion,  the  amount  of  sick 
leave  existing  on  the  effective  date  of  the  amendment  is 
vested  but  such  amount  can  be  used  by  the  employee  and  such 
use  does  not  constitute  a  retroactive  operation  of  the  law. 

Applying  these  principles  to  the  example  which  you 
have  raised  in  your  request,  I  reach  the  following  conclusion: 

If  an  employee  had  100  days  of  accumulated  sick  leave 
on  the  date  of  the  amendment  and  continues  in  City  employment 
to  acquire  20  additional  days  then  the  employee  would  have  a 
total  of  120  days  accumulated  sick  leave  of  which  100  are 
vested  with  the  right  of  cash  payment  upon  separation  from 
service  under  the  conditions  of  Section  23.14.1  of  the  Civil 
Service  Rules.   Where  the  employee  uses  30  days  of  the  120 
day  accumulated  balance  he  then  has  a  total  of  90  accumulated 
days  which  are  "vested"  and  the  employee,  after  returning  to 
work,  continues  to  earn  new  sick  leave  credits  under  the 
amendment.   If  such  employee  accrues  an  additional  ten  days 
of  sick  leave  and  then  retires  with  an  accumulated  balance 
of  100  days  then  such  employee  is  entitled  only  to  payment 
for  90  "vested"  days  under  the  sick  leave  rule  as  it  existed 
prior  to  the  amendment.   In  such  instance  the  employee  used 
ten  days  of  his  accumulated  vested  sick  leave  and  such  employee 
cannot  replenish  the  used  sick  leave  with  credits  of  a  like 
character.   The  replenished  sick  leave  is  earned  under  the 
charter  amendment  and  the  employee  is  not  entitled  to  cash 
payment  therefor. 

The  conclusion  reached  above  is  in  my  opinion  consistent 
with  general  rules  of  statutory  construction.   The  amendment 
to  Section  8.363  of  the  charter  has  not  been  retroactively 
applied  to  take  away  vested  accumulated  sick  leave  existing 
prior  to  the  cimendment  but  rather  it  is  the  employee's 
election  to  use  such  sick  leave,  not  the  law,  which  takes 
away  previously  earned  and  vested  sick  leave  credits. 

In  applying  the  sick  leave  rule,  it  appears  reasonable 
and  equitable  that  the  last  sick  leave  credits  earned  by  an 
employee  should  be  the  first  sick  leave  used  when  an  employee 
elects  to  use  such  leave.   The  sick  leave  rule  is  silent  as 
to  which  sick  leave  is  used  by  the  employee.   Sick  leave  is 
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earned  for  paid  service  (Section  23.07  Civil  Service  Rules) 
and,  therefore,  sick  leave  is  readily  identifiable  by  the 
period  of  service  in  which  it  is  earned.   Where  an  employee 
has  vested  accumulated  sick  leave  on  the  date  of  the  amend- 
ment and  subsequently  earns  sick  leave  which  does  not  have 
such  payment  rights  attached  thereto,  it  is  reasonable  to 
assume  that  the  employee  would  elect  to  use  that  portion 
which  has  been  accumulated  subsequent  to  the  amendment.   In 
absence  of  a  Civil  Service  rule  or  other  law  requiring  a 
contrary  interpretation,  it  is  my  opinion  that  the  Civil 
Service  Commission  should  debit  an  employee's  sick  leav^ 
account  from  the  last  sick  leave  earned  before  it  takes  away 
those  sick  leave  credits  earned  prior  to  the  effective  date 
of  this  amendment. 

CONCLUSION 

In  summary,  it  is  a  general  rule  of  statutory  construction 
that  statutes  should  be  interpreted  in  accordance  with  the 
ordinary  meaning  of  the  language  used  (45  Cal.  Jur.  2d  §  140, 
pages  647-648  Statutes) .   The  language  used  in  the  amendment 
in  my  opinion  must  be  construed  to  vest  only  those  sick  leave 
credits  which  were  earned  before  the  effective  date  of  the 
amendment  on  December  5,  1978,  to  the  extent  that  those  credits 
are  "remaining  unused  on  the  date  of  the  officer's  or  employee's 
retirement,  or  death  or  separation  caused  by  industrial 
accident."   Those  sick  leave  credits  earned  by  all  employees 
after  the  effective  date  of  the  charter  amendment  do  not  have 
the  right  of  cash  payment  attached  to  them  upon  separation  from 
service.   If  an  employee  uses  any  of  the  amounts  of  accumulated 
sick  leave  which  are  vested  prior  to  the  amendment  such  amounts 
cannot  be  replenished  for  the  purpose  of  cash  payment  upon  the 
employee's  retirement. 

Finally,  the  use  of  accumulated  sick  leave  credits  should 
be  governed  by  the  "last  in,  first  out"  principle  so  that  the 
most  recently  earned  sick  leave  will  be  first  used  when  debit- 
ing the  employee's  accumulated  sick  leave  account. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

By 

Michael  C.  Killelea 
Approved:  Deputy  City  Attorney 

City  Attorney 
MCK: ja 
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Authority  of  President  of  Board  of 
Supervisors  to  legally  effect  changes 
in  Memberships  and  Chairmanships  of 
the  Board  of  Supervisors  Committees 

Gilbert  H.  Boreman 
Clerk  of  the  Board 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  the  President  of  the  Board  of  Supervisors 
effect  changes  in  the  memberships  and  chairmanships 
of  Supervisor's  Committees. 


legally 

of  the  Board 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  requested  an  opinion  as  to  whether  or  not  the 
President  of  the  Board  of  Supervisors  can  legally  effect  changes 
in  the  memberships  and  chairmanships  of  the  various  Board 
Committees. 

Charter  Section  2.202  states  as  follows: 

"The  supervisors  constituting  the  new 
board  shall,  on  January  8,  1932,  and  every 
second  year  thereafter,  elect  one  of  their 
number  as  president  of  the  board  for  a  two-year 
term.   The  president  shall  preside  at  all 
meetings,  shall  appoint  all  standing  and 
special  committees  of  the  board  and  shall  have 
such  other  powers  and  duties  as  the  supervisors 
may  provide." 

Pursuant  to  this  Charter  Section  a  President  of  the  Board 
of  Supervisors  was  duly  elected  on  January  8,  1978,  and  thereafter 


OPINION  NO.   79-7 
Gilbert  H.  Boreman  2  January  25,  1979 


appointed  members  of  the  Board  to  the  various  committees  and 
designated  a  chairman  of  each  committee  so  appointed. 
Thereafter,  the  President  of  the  Board  of  Supervisors  was 
selected  to  fill  a  vacancy  in  the  office  of  Mayor  and  did  not 
complete  the  two  year  term  as  President  of  the  Board.   A  new 
President  was  duly  elected  by  the  Board  of  Supervisors  and 
assumed  office  approximately  one  year  before  the  expiration  of 
the  term  of  office  of  the  previous  President  as  set  forth  in 
Section  2.202.   The  new  President  of  the  Board  of  Supervisors  has 
now  appointed  new  Committee  members  of  the  Board  which  have 
changed  the  composition  of  the  Committees  and  the  chairman  of  the 
Committees. 

Charter  Section  2.202  provides  for  a  two  year  term  for  the 
President  of  the  Board  commencing  with  January  8th  of  every  even 
numbered  year.   Although  Section  2.202  provides  for  the  President 
to  appoint  members  of  the  standing  and  special  committees  of  the 
board  it  does  not  provide  for  tenure  on  such  committees. 

The  Board  of  Supervisors  has  adopted  for  its  organization 
and  the  conduct  of  its  business  Rules  of  Order  which  are  in  the 
nature  of  By-laws.   Rule  1.14  of  the  Board's  Rules  of  Order 
contains  the  powers  and  duties  of  the  President  and  paragraph  (a) 
of  Rule  1.14  provides  as  follows: 

"To  appoint  the  membership  of  all  standing 
and  special  committees  and  their  respective 
chairmen. " 

Neither  the  Charter  nor  the  Rules  of  Order  provide  for  a 
specific  term  for  members  of  the  various  committees  and  their 
chairmen.   The  language  used  grants  the  power  of  appointment  to 
the  President  of  the  Board  without  any  limitations  on  that 
power.   When  the  President  appoints  new  committees  and  new 
chairmen  he  removes  the  former  members  and  former  chairmen  to  the 
extent  that  he  changes  the  committee  assignments.   This  is 
contemplated  by  Roberts  Rules  of  Order,  Newly  Revised  at  Page  408 

"In  an  ordinary  society,  the  members  of  a 
[standing]  committee  serve  for  a  term 
corresponding  to  that  of  the  officers,  and 
continue  their  duties  until  their  successors 
have  been  chosen.   Thus,  a  new  body  of 
committee  members  is  normally  appointed  at  the 
beginning  of  each  administration." 

The  general  law  on  the  power  of  appointment  and  removal  is 
stated  in  McQuillin,  Municipal  Corporations,  Vol.  4,  Sec.  12.249, 
at  page  303: 
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"Unless  the  law  otherwise  provides,  if  a 
.  municipal  officer  is  appointed,  or  elected,  as 
by  a  council  or  board,  and  no  definite  term  is 
prescribed,  he  holds  at  the  will  or  pleasure  of 
his  superior  or  the  appointing  or  electing 
authority;  hence  the  power  of  removal  may  be 
exercised  at  any  time  by  such  agency.   In  such 
case  the  power  of  removal  is  regarded  as 
incident  to  the  power  of  appointment  or 
election. " 

In  Watson  vs.  Common  Council  of  City  of  Marysville  (1943)  , 
140  Pac.2d  874,  the  court  stated  at  page  876: 

"The  historical  rule  of  parliroentary  law 
always  has  been  that  a  legislative  body  having 
the  power  to  choose  its  own  presiding  officer 
from  among  its  own  members  has  also  the 
inherent  power  to  remove  such  officer  at  its 
will  or  pleasure  unless  prohibited  by  some 
constitutional  or  statutory  provision." 

In  construing  Charter  Section  2.202  the  plain  meaning  is 
clear  and  unambiguous.   The  section  sets  a  term  for  the  President 
of  the  Board  and  it  sets  no  term  for  the  members  of  committees 
and  where  different  words  are  used  in  the  same  connection  in 
different  parts  of  a  statute,  it  will  be  presumed  that  the 
legislature  intended  different  meanings.   (45  Cal.Jur.2d  650.) 

It  is  therefore  my  conclusion  that  the  President  of  the 
Board  of  Supervisors  can  legally  effect  changes  in  the 
memberships  and  chairmanships  of  the  various  Board  committees  and 
that  this  authority  is  granted  by  Charter  Section  2.202.   The 
authority  contained  in  Rule  1.14(a)  of  the  Board's  Rules  of  Order 
is  merely  a  restatement  of  the  Charter  authority. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

By 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


Approved: 


City  Attorney 
TAT:gp 


tl  .  Cliy  AND  COUNTY  OF  SAN  FRZ-.'-CiSCO 

GiL,'^j,£  aGnOST 
CiTr  AMOtNEr 
^^    tlTrH*LL 


January    24,    1979 

DOCUMENTS  DEPT. 

^  OPINION-    NO.       79-8  ,,.,      „,QQn 

^  JAi»!     3 1980 

SAN  FRANCISCO 
PUBLIC  LIBRARY 

SUBJECT:       Relocation  Payment  for  Condominium 

Conversions. 

REQUESTED  3Y :   Earl  P.  Mills,  Director  of  Central 

Relocation  Services 

PREPARED  3Y:    Virginia  J.  Lum,  Deputy  City  Attorney 


QUESTIONS  prese;;ted 

:.   Does  the  Central  Relocation  Service  {"CRS")    have 
authority  to  determine  eligibility  for  relocation  assistance? 

2.   May  a  resolution  passed  by  the  Board  of  Super- 
visors effectively  supercede  an  existing,  valid  ordinance? 


CONCLUSION 

1.  Yes. 

2.  No. 
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FACTS 

This  opinion  is  requested  by  you  with  reference  to 
relocation  payments  for  condoTiinium  conversions  at  1990 
Green  Street.   Central  Relocation  Services  ("CRS")  recently 
entered  an  agreement  with  Doherty  Realty  Company  concerning 
relocation  assistances  for  tenants.   The  agreement  was 
reached  pursuant  to  Sections  1385(e),  (f)  and  (g)  of  the 
Subdivision  Code  (That  being  Chapter  XIII,  Part  2  of  the  San 
Francisco  ^-lunicipal  Code)  . 

A  resolution  (Resolution  970-77)  was  subsequently 
passed  by  the  Board  of  Supervisors  whose  provisions  pur- 
ported to  supercede  the  agreement  between  CRS  and  the  subdi- 
vider,  and  whose  provisions  make  no  mention  of  income  as  a 
criterion  of  eligibility.   Income  is  considered  by  CRS  in 
determining  eligibility  and  amount  of  relocations  assistance, 

The  authority  of  CRS  to  determine  whether  and  which 
tenants  are  eligible  for  relocation  assistance  is  discuss- 
ed.  Also  discussed  is  whether  the  resolution  passed  by  the 
Board  of  Supervisors  is  an  appropriate  method  of  superceding 
provisions  of  the  Subdivision  Code. 


A:mLYSIS 


I.    May  the  Central  Relocation  Service 

Determine  Eligibility  for  Relocation 
Assi  stance? 

Requirements  for  condominium  conversions,  including 
provisions  for  relocation  assistance  for  tenants  affected  by 
such  conversions,  are  provided  in  Part  II  of  the  Municipal 
Code,  Chapter  XIII  (the  Subdivision  Code) . 
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Section  1385(e)  requires  the  subdivider  to  provide  a 
tenant  v;ith  substitute  housing  if  temporary  relocation  is 
necessary  during  the  renovation  of  a  unit  in  preparation  for 
conversion. 

Section  1385(f)  requires  that  a  tenant,  who  does  not 
remain  in  the  building  to  be  converted,  receive  relocation 
services  i_f  that  tenant  is  eligible  for  such  services  within 
the  meaning  of  section  1385(g)  of  the  Subdivision  Code. 
Section  1385(g)  requires  a  subdivider  to  contract  with  CRS 
regarding  permanent  relocation  services  for  tenants  of  low 
or  moderate  income  as  defined  in  the  Subdivision  Code- Sec- 
tion 1309(e)  and  (f ) .   The  subdivider  is  required  to  bear 
the  cost  of  relocation  service  and  actual  moving  expenses  as 
aooroved  by  CRS.   The  language  of  Section  1385(f)  and  (g)  is 
as  follows: 


Section  1335  (f )  : 

"For  permanent  relocation  each  tenant  not 
remaining  in  the  project  shall  be  allowed  thirty 
(30)  days  past  the  date  of  recordation  of  the 
Final  Map  or  Parcel  Map,  or  until  the  expiration 
that  tenant's  lease,  whichever  is  longer;  pro- 
vided that,  if  the  tenant  is  eligible  for  relo- 
cation services  within  Section  1385(g),  that 
tenant  shall  not  be  evicted  until  he  or  she  has 
been  permanently  relocated  or  until  the  tenant 
has  arbitrarily  rejected  adequate  relocation 
housing  as  provided  in  Section  1385(g);  and 
provided  further  that  any  tenant  over  age  sixty- 
five  (65),  any  tenant  totally  disabled,  or  any 
tenant  with  more  than  one  minor  child  living 
with  that  tenant  shall  be  allowed  for  permanent 
relocation  thirty  (30)  days  past  the  date  of 
recordation  of  the  Final  Map  or  Parcel  Map, 


n 
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Section  1335  (g)  : 

"If  one  or  more  of  the  units  in  the  project 
are  occupied  by  tenants  of  low  or  moderate 
incOiTie  as  defined  in  this  Code,  the  subdivider 
shall  contract  with  the  Central  Relocation  Ser- 
vice to  provide  permanent  relocation  services 
for  such  tenant  or  tenants,  and  the  subdivider 
shall  bear  the  cost  of  that  service  and  the 
actual  moving  expenses  of  such  tenant  or  tenants 
to  the  extent  approved  by  the  Central  Relocation 
Service .   If  there  are  any  such  tenants  of  low 
or  moderate  income  in  the  project,  the  subdi- 
vider shall  notify  the  Central  Relocaton  Service 
of  such  tenant  or  tenants  within  ten  (10)  work- 
ing days  after  approval  or  conditional  approval 
of  the  Tentative  Map."  (Emphasis  added) 

Since  Subdivision  Code  Section  1385(g)  requires  the 
subdivider  to  contract  with  CRS  concerning  relocation  assis- 
tance and  to  approve  the  cost  of  relocation  assistance  and 
moving  expenses  to  be  borne  by  the  subdivider,  it  is  impli- 
cit that  CRS  determine  which  tenants,  if  any,  are  eligible 
for  that  assistance.   Moreover,  the  CRS  is  instructed  by  the 
same  Section  1385(g)  to  predicate  eligibility  on  the  low  or 
moderate  income  status  of  the  tenant,  as  defined  in  the  Sub- 
division Code.   The  fact  that  eligibility  for  relocation 
assistance  is  limited  to  such  tenants  is  further  apparent  by 
the  requirement  in  Section  1385(g)  that  the  subdivider 
notify  CRS  of  low  and  moderate  income  tenants  residing  in 
the  building  within  ton  (10)  v/orking  days  after  approval  of 
the  Tentative  Map. 

Although  there  is  no  explicit  language  that  CRS  deter- 
mine eligibility  for  relocation  assistance,  the  overall- 
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reac3ing  of  the  Subdivision  Code  leads  to  this  unavoidable 
conclusion.   The  Board  of  Supervisors  has  unequivocally 
empowered  the  CRS  with  the  power  to  require  relocation 
assistance  payments  from  a  subdivider.   By  requiring  the  CRS 
to  contract  for  such  assistance  and,  further,  by  setting 
forth  guidelines  by  which  to  determine  eligibility,  the 
Board  of  Supervisors  intended  that  CRS  make  the  initial 
determination  of  eligibility. 


II.   May  a  Resolution  Passed  by  the  Board  of 

Supervisors  Supercede  the  Provisions  of  an 
Existing  Ordinance? 


Subdivision  Code,  Section  1333(a)  permits  a  subdivider 
to  appeal  to  the  Board  of  Supervisors  from  any  action  of  the 
Director  of  Public  Works  which  conditionally  approves  or 
disapproves  a  tentative  map  for  a  condominium  conversion. 


Section  1333(3)  provides  as  follov;s: 

"The  subdivider  may  appeal  to  the  Board  [of 
Supervisors]  from  any  action  of  the  Director  [of 
Public  VJorks]  conditionally  approving  or  disap- 
proving the  Tentative  Map." 


Section  1333(c),  however,  limits  the  action  which  may 
be  taken  by  the  Board  of  Supervisors  as  follows: 

"All  appeals  under  this  Section  shall  be 
heard  and  acted  upon  by  the  Board  of  Supervisors 
according  to  provisions  of  SHA  [Subdivision  Map 
Act]  and  this  Code." 
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Therefore,  when  hearing  an  appeal  under  Section  1333(a)  the 
Board  of  Supervisors  is  limited  by  Section  1333(c)  and  may 
not  act  or  permit  any  action  to  be  taken  v;hich  would  be  in- 
consistent with  any  provision  of  the  Subdivision  Code  or  the 
Subdivision  .Map  Act. 

Subdivision  Code  Section  1301(c)  further  provides  that 
if  any  inconsistency  or  conflict  arises  between  provisions 
of  the  Subdivision  Code  or  any  provisions  of  the  Municipal 
Code,  the  most  restrictive  shall  prevail. 


Section  1301  (c)  : 

"This  Code  shall  govern  in  relation  to  all 
other  ordinances  of  the  City  and  County  of  San 
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other  provisions  of  the  Municipal  Code,  the 
restrictive  shall  prevail." 


Further,  under  Section  1304(b),  any  action  to  inforce  th 
Subdivision  Code  shall  be  null  and  void  if  that  action  " 
flicts  with  any  provisions  of  the  Subdivision  Code. 

"All  departments,  officials  and  public 
employees  of  the  City,  vested  with  the  duty  or 
authority  to  approve  or  issue  permits,  shall 
conform  to  the  provisions  of  this  Code  and  shall 
neither  approve  nor  issue  any  permit  or  license 
for  use,  construction,  or  purpose  in  conflict 
with  the  provisions  of  this  Code.   Any  such 
permit  or  license  issued  in  conflict  with  the 
provisions  of  this  Code  shall  be  null  and 
void."   (Emphasis  added) 


e 
con- 
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It  must  be  concluded  from  an  overall  reading  of  these 
ordinances  that  the  Board  of  Supervisors  may  hear  appeals 
concerning  decisions  relating  to  condominium  conversions, 
including  appeals  regarding  relocation  assistance.   However, 
in  deciding  the  outcome  of  such  an  appeal,  the  Board  of 
Supervisors  must  act  within  the  provisions  of  the  Subdi- 
vision Code.   This  would  require,  then,  that  any  determina- 
tion of  eligibility  for  relocation  assistance  and  the  amount 
therefor,  be  made  in  accordance  with  the  guidelines  set 
forth  in  the  Subdivision  Code. 

It  should  be  noted  that  the  Board  of  Supervisors 
decided  by  resolution  to  grant  relocation  benefits  to  all 
tenants  residing  at  1990  Green  Street.   A  resolution  may 
not,  by  its  very  form  and  procedure,  supercede  valid,  exist- 
ing legislation.   Although  the  Board  of  Supervisors  may  take 
action  by  either  resolution  or  ordinance   an  ordinance  may 
be  aTiended  only  by  a  subsequent  ordinance.   (San  Francisco 
Charter  Section  2.300) 

Proposed  ordinances  must  be  properly  submitted  to  and 
considered  in  committees  which  must,  in  turn,  report  to  the 
full  Board.   An  ordinance  may  only  be  adopted  following  two 
public  hearings.  Ibid.   Amendment  of  an  ordinance  by  resolu- 
tion is  not  valid  because  a  resolution  does  not  require  the 
same  formality  as  an  ordinance.   A  resolution  may  be  adopted 
by  the  Board  of  Supervisors  on  the  date  of  its  introduction 
on  the  basis  of  unanimous  consent  among  those  supervisors 
who  are  then  present.  Ibid.   To  permit  a  resolution  to 
supercede  an  existing  ordinance  would,  therefore,  circumvent 
the  requirements  otherwise  imposed  for  proper  consideration 
and  passage  of  proposed  legislation.   See  also  McQuillen  on 
Municipal  Corporations,  Section  15.02  et  seq. 


Since  a  resolution  may  not  supercede  an  ordinance,  the 
Board  of  Supervisors  may  not  pass  a  resolution  whose  effect 
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is  to  supercede  the  criteria  enacted  by  law  under  the  Subdi- 
vision Code  for  determining  the  eligibility  of  tenants  for 
relocation  assistance.   Fur  tliermore ,  in  hearing  an  appeal 
under  Section  1333  of  the  Subdivision  Code,  the  Board  of 
Supervisors  is  limited  to  action  which  would  be  consistent 
with  the  provisions  of  the  Subdivision  Code. 


Very  truly  yours, 


3y 


GEORGE  AGNDST 
City  Attorney 


'^^-.zg 


ViJrgini^    y,  'Lum 
Dej^ty  City  Attorney 


Approved; 


CITY  ATTORNEY 


VJL/11 


^i  '  CITY  AND  COUNTY  OFSAN  FRANCISCO 

GEORGE  AGNOST 
crry  Ano«NEy 

"^     OTY  MALL 


January   30,    1J79 


"^  OPIIJIO'J  '^0.    73-5 

SUBJzr'":  A-Jthoriti'  Of  '""aste'/ater   Manage-nent 

Program  To  Cive   3:5   Preference   To 
San   Francisco  Contractors 

R-rJ^SrZD   3Y:      ROBZIT   E.    GONZALZS 

Supervisor  MAR  2      1978 

PR-JPA.^ED    3Y:         R032RT   A.    K2*>I3AL£Y  documents  dept. 


Assistant  Chief 
Deputy  City  Attorney 


QUESTIO:^  PRZSZ-'rZO 


8.F.  PUBLIC  LIBRARY 


Vhether  the  S^n  Francisro  V7ast3..'atej  Manage-.ent  Prograii 
-ir.s  the  autnority  to  give  preference  to  San  Franc'sco 
contractors. 


C0^7C'.,U3I0'3 
No. 

ANALYSIS 

This  is  in  response  to  an  oral  request  from  Suoerviso- 
Gonzales  for  an  opinion  as  to  whether  or  not  the  TJastewate - 
Management  Program  may  give  bid  oreference  to  San  Francis-o 
contractors. 

The  City  ani  County  of  San  Francisco,  through  its  Waste- 
water Management  Program,  cannot  give  bid  preference  to  San 
Francisco  cont-actors. 
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Jenurry  30,  197: 


con?t''uct- on  of  v'-3tewat  =  r  fac'litlas,  incTu-^ir.n  sawer  lin=3 
en-^.  treat-neTit  plaits.   ?arsa=int  to  this  progra'?,,  the  City  £n5 
County  o'  ??.r  Prcncisco  has  entered  into  vai'ious  grant  agre'?- 
T.3nts  v:-th  the  State  '-Jater  Resources  Control  Board;  acting  as 
an  ag?nt  for  the  Un:te:3  State^:  "Inviron-nental  Protection 
Agency.   Un-^er  these  contracts,  the  City  and  County  of  San 
Francisco  is  o'd"  igate^  to  abi  3e  by  the  regulations  issue-]!  by 
the  Znvi-o.imental  Protection  Agency  when  construction  contracts 
ire  av.'a*- ie  ^. . 

Unr'e-  Title  10  of  the  Code  of  Federal  Regulations,  Section 
35.933  to  an."  including  Section  35.933-4,  the  Environn3ntal  Pro- 
tection 2^,-j=ncy  provides  a  se-ies  of  regulations  which  must  oe 
folio.;?-."  by  grantees  such  as  the  City  and  County  of  San 
Francisco  in  carrying  out  the  'Jastevate^  Manage-nent  Progran. 

Section  35.933  i  T?.kes  these  sections  applicaoie  to  any 
con-truct' on  contract  in  excess  of  $10,003.00.   Section 
35.?33-2  orov^'des  that  the  project  work  v.'ill  be  performed 
pursu3nt  to  contracts  awarded  to  private  firms.   Section 
35.933-3  provides  that  each  contract  shall  be  a  fixed  price 
contract.   Section  35.933-4  provides  that  each  contract  awarded 
shall  be  pursuant  to  formal  advertising  in  newspapers  of  general 
c"  rcu''.at  ^.  on  inviting  bids  on  the  project  work.   It  also  provides 
that  there  m-L-st  be  adequate  time  by  the  contractor  to  prepare 
the  bids.-  bid^'lng  documents  must  be  in  sufficient  detail  and 
there  must  be  a  public  opening  of  the  bids.   Title  40  of  the 
Coi;e  of  Fe leral  Regulations,  Section  35.938-4  (h)  (4)  ,  provides 
as  follows: 


"State  or  local  laws,  ordinances,  regulations  or 
p''Ocedures  which  are  designed  or  which  operate  to 
give  local  or  in-State  bidde's  preference  over  other 
bidders  shall  not  be  employed  in  evaluating  bids." 
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The  abDve  lar.guagB  would  specifically  foroi:^  the  City  and  County 
of  San  Franc-' SCO  '-Jastewate-  ManageTient  Program  giving  bid  pre- 
ference to  San  Francisco  contractors. 

Respectfully  subtiitted, 

3EDR3E  A^:>JOST 
City  Attorney 


By  LMfAf (f.t^^e. 

Kobe't  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 


G20"'.GZ  A'-^.JOST 
City  Attorney 


RAK/jac 


Cliy  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

aiy  ATTOSNEY 

"  ory  HALL 


January  30,  1979 


OPINION  NO.  79-10 


SUBJECT; 


REQUESTED  BY: 


PREPARED  BY; 


Authority  of  Police  Department  to  fill  the 
Position  of  Commander  while  the  incumbent  is 
on  disability  status  or  retires  and  is 
receiving  pay  for  accumulated  sick  leave. 


Charles  R.  Gain 
Chief  of  Police 


Jr. 


Thomas  A.  Tooraey,  jr. 
Chief  Deputy  City  Attorney 


MAR  2  1978 


DOCU^lENTS  DEPT. 
8.F.  PUBLIC  LiBRARV 


QUESTIONS  PRESENTED 

Does  the  Police  Department  have  the  authority  to  fill  the 
position  of  Commander  while  the  incumbent  of  that  position  is  on 
disability  status  or  retires  and  is  receiving  pay  for  accumulated 
sick  leave? 


Yes, 


CONCLUSION 


ANALYSIS 


You  have  requested  a  City  Attorney's  opinion  on  the  above 
captioned  question.   You  have  stated  in  your  request  that  the 
position  has  not  been  filled  because  of  a  City  Attorney's  Opinion 
dated  December  19,  1967.   That  opinion  was  based  upon  Charter 
Section  35.4  as  it  read  in  1967.   As  the  Charter  read  in  1967  it 
authorized  the  Chief  of  Police,  with  the  approval  of  the  Police 
Commission,  to  designate  an  individual  to  each  position 
authorized  by  Charter  Section  35.4  but  since  they  were  charter 
created  positions  they  were  limited  to  one  incumbent.   The  1967 
opinion  held  that  once  the  Chief  uakes  a  designation  and  the 
position  is  occupied  by  a  member  of  the  Department,  he  is  not 
empowered  to  make  an  additional  designation  unless  a  vacancy  or 
removal  occurs.   Hence,  those  charter  created  positions  could  not 
be  filled  while  the  incumbent  was  on  disability  leave  or  retired 
and  receiving  pay  for  accumulated  sick  leave  because  the  position 
would  not  be  vacant  in  those  situations. 
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Your  request  asks  whether  the  1971  Charter  Amendment  of 
Section  35.4  (now  Section  3.533)  changes  the  conclusion  of  the 
1967  Opinion.   The  1971  Amendment  eliminated  the  charter  created 
positions  and  substituted  language  which  allows  creation  of  ranks 
and  exempt  ranks  by  procedures  involving  action  by  the  Police 
Commission,  the  Civil  Service  Commission  and  the  Board  of 
Supervisors.   By  the  new  procedure  set  forth  by  the  1971 
Amendment,  certain  exempt  ranks  have  been  created  and  are  set 
forth  in  the  Annual  Salary  Ordinance.   As  now  created  these 
positions  are  no  longer  charter  created  positions.   The 
December  19,  1967  Opinion  is  no  longer  applicable  insofar  as  it 
relates  to  charter  created  positions. 

The  December  19,  1967  Opinion  does  correctly  state  the  law 
on  the  authority  of  the  Chief  of  Police  to  aake  assignments  to 
higher  ranks  in  the  Department.   That  opinion  states  as  follows: 

"Positions  in  the  service  of  the  City  and 
County  of  San  Francisco  are  created  or 
continued  by  the  adoption  of  the  annual  or 
supplemental  appropriation  ordinance  (see 
Section  73,  Charter)  [now  Section  6.207],  and 
ordinarily  the  maximum  number  of  each  class  of 
employment  is  determined  by  the  Board  of 
Supervisors  when  it  adopts  these  ordinances 
(See  Sections  9  and  73,  Charter)  [now  Sections 
2.101  and  6.207].   Pursuant  to  the  authority 
vested  in  the  Board  of  Supervisors  by  the 
above  sections,  the  Board  adopted  the  language 
which  has  now  become  Section  7  of  Ordinance 
No.  198-67  [now  Section  7  of  Ordinance  No. 
383-77].   The  ordinance  makes  it  clear  that 
whenever  an  assignment  is  made  to  a  higher 
rank  because  of  a  vacancy  therein  and  that 
assignment  lasts  for  more  than  one  shift,  that 
thereafter  the  appointing  officer  in  the  Fire 
and  Police  Departments  must  fill  the  vacancy 
with  an  appointee,  and  the  appointee  receives 
the  rate  of  pay  attached  to  the  rank.   This 
provision  of  the  ordinance  may  require  an 
increase  in  the  number  of  positions  in  the 
rank  but  the  Board  of  Supervisors  has  provided 
for  such  a  contingency,  by  authorizing 
temporary  appointments,  in  excess  of  allowed 
limits,  if  funds  are  available  (see  Section 
1.2  of  the  Annual  Salary  Ordinance). 
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"In  applying  this  provision  of  the 
ordinance  to  those  positions  which  are  created 
or  continued  annually  by  action  of  the  Board 
of  Supervisors,  the  Board  has  complete 
discretion  including  the  authority  to 
determine  the  number  of  positions  in  each 
class. " 

You  are  therefore  advised  that  the  positions  which  were 
formerly  charter  created  positions  are  no  longer  charter  created 
and  the  appointments  to  such  positions  are  governed  by  the  same 
procedures  as  all  other  positions.   The  position  of  Commander  is 
therefore  not  a  charter  created  position  and  legally  may  be  the 
subject  of  a  Section  7  appointment. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


-^ 


By  "^n-^y^*^    ^  pWvr^^y)^ 
Thomas  A.  Tooraey,  Jit  i-- 
Chief  Deputy  City  Attorney 


Approved: 

City  'Attorney- 
TAT:ry 
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SUBJECT: 
REQUESTED  BY: 
PREPARED : 


DOCUMENTS  DEPT. 

Conflict  Of    Interest:      Attorney  8.f.  public  library 

Serving   on  Board  of   Permit   Appeals 

Richard  J.  Guggenhime 

Member,  Board  of  Permit  Appeals 

James  L.  Lazarus 
Deputy  City  Attorney 

QUESTIONS 

1.  Is  an  attorney,  with  less  than  a  ten  percent  interest 
in  a  law  firm,  required  to  disclose  the  firm's  clients? 

2.  May  the  law  firm  represent  clients  in  legal  matters 
with  boards,  commissions  and  departments  of  the  City  and  County, 
other  than  the  Board  of  Permit  Appeals? 

3.  May  a  board  member  participate  in  a  hearing  affecting  a 
corporation  which,  in  other  matters  is  represented  by  his  law 
firm? 

4.  If  a  member  abstains  from  voting  on  a  matter,  is  the 
number  of  votes  required  for  action  decreased? 


CONCLUSIONS 


1.  No 

2.  Yes 

3.  No 

4.  No 


ANALYSIS 


The  Board  of  Permit  Appeals,  pursuant  to  Charter  Section 
3.651,  is  an  appellate  body  empowered  to  review  various  license, 
permit  and  zoning  matters.   Because  of  the  quasi-judicial  -nature 
of  the  board's  duties,  members  must  be  completely  unbiased. 


OPINION  NO.   79-11 
Richard  J.  Guggenhime  2  January  31,  1979 


unprejudiced  and  impartial  in  their  consideration  thereof.  "  (See 
Robinson  vs.  Hays,  62  S.W.2d  1007,  62  C.J.S.  761  and  City 
Attorney  Opinion  63-22.) 

The  conunon  law  prohibition  against  participation  in 
governmental  decisions  effecting  a  personal  financial  interest 
was  codified  by  the  Fair  Political  Practices  Act  of  1974. 
Specifically,  Government  Code  Section  87100  places  the  following 
restriction  on  public  officials: 

"No  public  official  at  any  level  of  state 
or  local  government  shall  make,  participate  in 
making  or  in  any  way  attempt  to  use  his 
official  position  to  influence  a  governmental 
decision  in  which  he  knows  or  has  reason  to 
know  he  has  a  financial  interest." 

The  financial  interests  which  trigger  the  prohibitions  of 
the  act  are  set  forth  at  Section  87103: 

"An  official  has  a  financial  interest  in  a 
decision  within  the  meaning  of  Section  87100  if 
it  is  reasonably  foreseeable  that  the  decision 
will  have  a  material  financial  effect, 
distinguishable  from  its  effect  on  the  public 
generally,  on: 

" (a)   Any  business  entity  in  which  the 
public  official  has  a  direct  or  indirect 
investment  worth  more  than  one  thousand  dollars 
($1,000); 

"(b)   Any  real  property  in  which  the 

public  official  has  a  direct  or  indirect 

interest  worth  more  than  one  thousand  dollars 
($1,000); 

"(c)   Any  source  of  income,  other  than 
loans  by  a  commercial  lending  institution  in 
the  regular  course  of  business,  aggregating  two 
hundred  fifty  dollars  ($250)  or  more  in  value 
received  by  or  promised  to  the  public  official 
within  twelve  months  prior  to  the  time  when  the 
decision  is  made;  or 
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"(d)   Any  business  entity  in  which  the 
public  official  is  a  director,  officer, 
partner,  trustee,  employee,  or  holds  any 
position  of  management. 

"For  purposes  of  this  section,  indirect 
investment  or  interest  means  any  investment  or 
interest  owned  by  the  spouse  or  dependent  child 
of  a  public  official,  by  an  agent  on  behalf  of 
a  public  official,  by  any  business  entity 
controlled  by  the  public  official  or  by  a  trust 
in  which  he  has  a  substantial  interest.   A 
business  entity  is  controlled  by  a  public 
official  if  the  public  official,  his  agents, 
spouse  and  dependent  children  hold  more  than 
fifty  percent  of  the  ownership  interest  in  the 
entity.   A  public  official  has  a  substantial 
interest  in  a  trust  when  the  official,  his 
spouse  and  dependent  children  have  a  present  or 
future  interest  worth  more  than  one  thousand  ' 
dollars  ($1,000)." 

Pursuant  to  Sections  87300  through  87312,  the  Board  of 
Permit  Appeals  adopted  a  conflict  of  interest  code  which  requires 
disclosure  of  various  financial  interests  and  prohibits  a  public 
official  from  participating  in  decisions  which  affect  the 
interest,  or  source  of  the  interest.   That  code  requires  board 
members  to  disclose  various  interests  if  it  is  "reasonably 
foreseeable  that  the  decision  will  have  a  material  financial 
effect  (on  the  interest) ,  distinguishable  from  its  effect  on  the 
public  generally   .  .  .  "; 

"...  all  personal  interests  or 
interests  of  an  immediate  family  member  in  real 
property  within  two  miles  of  the  jurisdiction 
of  the  City  and  County  of  San  Francisco. 

"...  all  personal  investments  or 
investments  of  an  immediate  family  member  in  a 
business  entity.   Investment  as  used  herein 
means  any  financial  interest  in  or  issued  by  a 
business  entity,  including  but  not  limited  to 
common  stock,  preferrerd  stock,  rights, 
warrants,  options,  debt  instruments,  if  the 
business  entity  or  any  parent,  subsidiary  or 
otherwise  related  business  entity  has  an 
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interest  of  any  form  in  real  property  within 
two  miles  of  the  jurisdiction  or  does  business 
or  plans  to  do  business  within  the  jurisdiction 
or  has  done  business  within  the  jurisdiction  at 
any  time  during  the  two  years  prior  to  the  time 
any  statement  or  other  action  is  required  under 
this  title. 

"...  all  personal  or  immediate  family 
member  interests  in  and/or  income  from  and  his 
or  her  status  as  a  director,  officer,  partner, 
trustee,  employee,  associate  or  holder  of  a 
management  position  in  any  business  entity  or 
venture  in  the  jurisdiction  doing  business 
within  the  jurisdiction,  or  that  in  the 
foreseeable  future  might  do  business  within  the 
jurisdiction,  or  having  done  business  within 
the  jurisdiction  within  two  years  prior  to  any 
time  period  any  statement  or  other  action  is 
required  under  this  title. 

"...  all  income  received  individually 
or  by  an  immediate  feunily  member  from  any 
source  located  or  doing  business  within  the 
jurisdiction.   Income  received  from  a  public 
agency  need  not  be  disclosed. 

"Earnings  of  a  spouse  regularly  employed 
as  an  employee  of  another  or  part-time 
employment  of  children  shall  be  exempt  from 
disclosure;  however,  any  income  of  a  spouse  or 
child  from  any  source  outside  of  such 
employment  shall  be  disclosed. 

"Such  income  shall  be  disclosed  by  the 
person  in  this  category  for  the  year  preceding 
the  time  any  statement  or  other  action  is 
required  under  this  title, 

"...  all  personal  investments  or  of  an 
immediate  family  member  in  any  business  entity 
and  £my  income  from  a  source  which,  within  the 
previous  two  years  did,  or  in  the  foreseeable 
future  might  supply  services  or  goods  directly 
or  indirectly  to  the  City  and  County  of  San 
Francisco  of  the  type  utilized  by  the  Board  of 
Permit  Appeals." 
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"Income"  is  defined  in  Government  Code  Section  82030(a),  as 
follows: 

"'Income'  means,  except  as  provided  in 
subsection  (b) ,  income  of  any  nature  from  any 
source,  including  but  not  limited  to  any 
salary,  wage,  advance,  payment,  dividend, 
interest,  rent,  capital  gain,  return  of 
capital,  gift,  including  any  gift  of  food  or 
beverage,  loan,  forgiveness  or  payment  of 
indebtedness,  discount  is  available  to  members 
of  the  public  without  regard  to  official 
status,  rebate,  reimbursement  for  expenses,  per 
diem,  or  contribution  to  an  insurance  or 
pension  program  paid  by  any  person  other  than 
an  employer,  and  including  any  community 
property  interest  in  income  of  a  spouse. 
Income  of  an  individual  also  includes  a  pro 
rata  share  of  any  income  of  any  business  entity 
or  trust  in  which  the  individual  or  spouse 
owns,  directly,  indirectly  or  beneficially,  a 
10-percent  interest  of  greater  ..."  (Emphasis 
added) ~    

(The  conflict  of  interest  code  disclosure  requirement  for 
income  seems  to  conflict  with  this  definition.   Community 
property  income  of  a  spouse  must  be  disclosed  if  it  comes  from  a 
reportable  source.) 

Section  V  of  the  Conflict  of  Interest  Code  of  the  Board  of 

Permit  Appeals  sets  forth  the  content  of  disclosure  statements. 

For  purposes  of  this  opinion  only  subsections  (B)  &  (D)  are 
pertinent: 

"(B)  Contents  of  Business  Entity  Income 
Reports: 

When  income  of  a  business  entity, 
including  income  of  a  sole  proprietorship,  is 
required  to  be  reported,  the  statement  shall 
contain: 

(1)  The  name,  address,  and  a  general 
description  of  the  business  activity  of  the 
business  entity; 

(2)  In  the  case  of  a  business  entity  which 
provides  legal  or  brokerage  services,  the  name 
of  every  person  who  paid  fees  to  the  business 
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entity  if  the  filer's  prorata  share  of  fees 
from  such  person  was  equal  to  or  greater  than 
one  thousand  dollars  ($1,000); 

(3)  In  the  case  of  a  business  entity  not 
covered  by  paragraph  (2) ,  the  name  of  every 
person  from  whom  the  business  entity  received 
payments  if  the  filer's  prorata  share  of  gross 
receipts  from  such  person  was  equal  to  or 
greater  than  ten  thousand  dollars  ($10,000) 
during  a  calendar  year." 

"(D)  Contents  of  Personal  Income  Reports: 
When  personal  income  is  required  to  be 
reported,  the  statement  shall  contain: 

(1)  The  name  and  address  of  each  source  of 
income  aggregating  two  hundred  and  fifty 
dollars  ($250)  or  more  in  value,  or  twenty-five 
($25)  dollars  or  more  in  value  if  the  income 
was  a  gift,  and  a  general  description  of  the 
business  activity,  if  any,  of  each  source; 

(2)  A  statement  whether  the  aggregate 
value  olE  income  from  each  source  was  greater 
than  one  thousand  dollars  ($1,000),  and  whether 
it  was  greater  than  ten  thousand  dollars 
($10,000); 

(3)  A  description  of  the  consideration,  if 
any,  for  which  the  income  was  received; 

(4)  In  the  case  of  a  gift,  the  amount  and 
the  date  on  which  the  gift  was  received." 

An  attorney  must  disclose  the  name  of  all  clients  who  paid 
fees  to  his  law  firm  if  the  source  of  income  can  be  materially 
affected  by  the  filer's  decision  making  and  his  prorata  share  of 
the  fees  was  at  least  $1,000,   However,  such  a  report  must  be 
filed  only  if  the  attorney  ".  .  .  owns,  directly,  indirectly  or 
beneficially,  a  10  per  cent  interest  or  greater"  in  the  firm. 
(Govt.  Code  Sec.  82030). 

In  response  to  your  first  inquiry.  Government  Code  Section 
82030  exempts  filers  from  disclosing  clients  if  the  filer  owns 
less  than  10  percent  of  the  firm.   Therefore  it  is  ray  opinion 
that  you  need  not  disclose  your  firm's  clients  if  you  own  less 
than  a  10  per  cent  interest  in  the  firm.   However,  your  income 
from  the  firm  may  be  reportable. 
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The  Fair  Political  Practices  Act  (Govt.  Code  Sections  87100, 
et  seq.)  only  prohibits  a  public  official  from  participating  in 
decisions  in  which  he  has  a  financial  interest.   Governmental 
decisions  which  affect  an  official's  financial  interests  do  not 
give  rise  to  a  prohibited  conflict  of  interest  unless  the  official 
participates  in  the  particular  decision.   Therefore,  the  act  does 
not  prevent  your  law  firm  from  representing  clients  in  legal 
matters  with  the  City  and  County  of  San  Francisco  should  the 
subject  matter  of  the  representation  not  involve  the  decision 
making  authority  of  the  board  of  which  you  are  a  member.   Nor,  in 
my  opinion,  does  Charter  Section  8.105  prevent  such 
representation. 

Section  8.105(a)  prohibits  an  officer  from  having  a  direct 
or  indirect  interest  in:  ".  .  .  any  contract,  work  or  business  or 
in  the  sale  of  any  article,  the  expense  price  or  consideration  of 
which  is  payable  from  the  treasury.  .  .".   However,  Section 
8.105(j)  limits  the  application  of  Section  8.105(a)  to  decisions 
authorized  by  the  officer,  a  subordinate  or  by  the  board  of  which 
he  is  a  member.   For  instance,  the  settlement  of  litigation, 
payable  from  the  Treasury  and  authorized  by  a  department  other 
than  the  Board  of  Permit  Appeals  would  not  give  rise  to  a 
prohibited  conflict  of  interest.   Nor  would  the  lending  of 
attorneys  by  your  firm  to  the  District  Attorney's  office, 
provided  that  those  attorneys  were  not  involved  in  matters 
subject  to  the  jurisdiction  of  the  Board  of  Permit  Appeals. 

The  Charter  and  the  Government  Code  do  prohibit  an  officer 
from  deciding  on  a  matter  before  him  which  affects  a  financial 
source.   Charter  Section  8.105(f)  and  Government  Code  Section 
87100  (supra)  prohibit  an  officer  from  participating  in  a 
decision  which  affects  a  client,  even  though  his  firm  does  not 
represent  the  client  on  the  matter  before  the  board. 

Charter  Section  8.105(f)  provides: 

"No  officer  or  employee  shall  have  an 
interest  in  any  matter  for  his  consideration  or 
determination  which  arises  from  a  close 
business  association  of  a  continuing  nature.   A 
close  business  association  of  a  continuing 
nature  means  any  undertaking  for  profit, 
including,  but  not  limited  to,  a  corporation, 
partnership,  of f iceholding  or  employment  in  or 
by  any  labor  or  employee  organization,  trust, 
proprietorship,  association,  or  joint  venture," 
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This  office,  in  Opinion  78-82,  had  the  opportunity  to  reseeircb 
and  interpret  the  scope  of  Section  8.105(f): 

"In  Terry  v.  Bender,  143  Cal.App.2d  198,  206 
(1956)  the  Court  noted: 

'A  public  office  is  a  public  trust  created  in 
the  interest  and  for  the  benefit  of  the 
people.   Public  offices  are  obligated,  virtuto 
officii ,  to  discharge  their  responsibilities 
with  integrity  and  fidelity,' 

See  Stiqall  v.  City  of  Taft,  58  Cal.2d  565 
(1962) .   In  that  case,  the  controlling 
statutory  provisions  were  set  forth  in  Section 
1090  of  the  Government  Code  which  provides  in 
relevant  -part: 

•Members  of  the  Legislature,  State,  Court, 
special  district,  judicial  district,  and  city 
officers  shall  not  be  influenced  in  any 
contract  made  by  them  in  their  official 
capacity,  or  by  any  body  or  board  of  which  they 
are  members  ..." 

The  court  recognized  that  conflict  of  interest 
statutes  are  concerned  with  any  interest: 

'  .  .  .  which  would  prevent  the  officials 
involved  from  exercising  absolute  loyalty  and 
undivided  allegiance  to  the  best  interest  of 
the  city  and  seek  to  remove  or  limit  the 
possibility  of  any  personal  influence  either 
direct  or  indirect  which  might  bear  on 
official's  decision.'   Stiqall  v.  City  of  Taft, 
supra,  58  Cal.2d  565,  567. 

In  United  States  v.  Mississippi  Valley 
Generating  Co. ,  364  U.S.  520  (1960)  the  Court 
stated  at  pp.  549-550: 

'The  statute  is  thus  directed  not  only  at 
dishonor,  but  also  at  conduct  that  tempts 
dishonor.   This  broad  proscription  embodies  a 
recognition  of  the  fact  that  an  impairment  of 
impartial  judgment  can  occur  in  even  the  most 
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well-meaning  men  when  their  personal  economic 
interests  are  affected  by  the  business  they 
transact  on  behalf  of  the  Government.   To  this 
extent,  therefore,  the  statute  is  more 
concerned  with  what  might  have  happened  in  a 
given  situation  than  with  what  actually 
happened.   It  attempts  to  prevent  honest 
government  agents  from  succumbing  to  temptation 
by  making  it  illegal  for  them  to  enter  into 
relationships  which  are  fraught  with 
temptation.'   (Emphasis  added.) 

In  Stockton  v.  Wheeler,  68  Cal.App.  592,  601, 
the  Court  stated: 

•The  conflict  of  interest  principle,  "... 
evolved  from  the  self-evident  truth,  as  trite 
and  impregnable  as  the  law  of  gravitation,  that 
no  person  can,  at  once  and  at  the  same  time, 
faithfully  serve  two  masters  representing 
diverse  or  inconsistent  interests  with  respect 
to  the  service  to  be  performed."' 

And  in  Miller  v.  City  of  Martinez,  28  Cal. 
App.2d  364,  370,  once  again  a  contract  case, 
the  Court  stated: 

'It  would  thus  appear  that  the  "interest"  need 
not  involve  any  direct  financial  gain  upon  the 
part  of  the  public  official.   It  may  be  any 
interest  which  would  prevent  him  from 
exercising  absolute  loyalty  and  undivided 
allegience  to  the  best  interest  of  the 
municipality  he  serves.   He  should  be 
absolutely  free  from  any  influence  other  than 
that  which  may  grow  out  of  the  obligations  he 
owes  to  the  public.'" 

In  my  opinion.  Charter  Section  8.105(f)  prevents  you  from 
serving  on  the  Board  of  Permit  Appeals  should  that  body  have 
before  it  a  matter  affecting  clients  with  which  your  law  firm  has 
a  continuing  professional  relationship.   The  relationship  between 
the  official  and  the  affected  party  which  is  prohibited  by 
Section  8.105(f)  must  be  continuous,  frequent  or  on-going.   For 
purposes  of  the  section  the  existence  of  a  conflict  would  depend 
on  the  history  of  your  firm's  legal  work  on  behalf  of  a 
particular  party.   For  instance,  should  your  law  firm  provide 
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professional  services  under  retainer  to  a  banking  corporation 
which  is  a  party  to  a  zoning  appeal  a  prohibited  conflict  would 
arise  unless  the  firm  ceases  to  represent  the  bank  or  the  appeal 
is  withdrawn.   Though  the  Fair  Political  Practices  Act  allows  a 
public  official  to  cure  a  conflict  by  refraining  from 
participating  in  the  debate  or  vote  on  the  prohibited  matter,  no 
such  provision  exists  in  the  Charter.   A  Charter  designated 
conflict  can  only  be  cured  by  removing  its  source. 

Regarding  the  effect  of  a  permissible  abstention  from 
voting  on  the  number  of  votes  required  for  board  action.  Charter 
Section  3.500  is  controlling: 

"Each  board  and  commission  appointed  by  the 
mayor,  or  otherwise  provided  by  this  charter, 
shall  have  powers  and  duties  as  follows: 

"(a)   To  prescribe  reasonable  rules  and 
regulations  not  inconsistent  with  this  charter 
for  the  conduct  of  its  affairs,  for  the 
distribution  and  performance  of  its  business, 
for  the  conduct  and  government  of  its  officers 
and  employees,  and  for  the  administration, 
custody  and  protection  of  property  under  its 
control  and  books,  records  and  papers 
appertaining  to  its  affairs;  provided 
however,  that  each  board  and  commission  shall 
adopt  a  rule  requiring  that  each  member  present 
at  a  meeting  of  such  board  or  commission  when  a 
question  is  put  shall  vote  for  or  against  it, 
unless  he  is  excused  from  voting  by  a  motion 
adopted  by  a  majority  of  the  members  present. 

"(i)   A  quorum  for  the  transaction  of  official 
business  shall  consist  of  a  majority  of  all  the 
members  of  each  board  or  commission,  but  a 
smaller  number  may  adjourn  from  time  to  time 
and  compel  the  attendance  of  absent  members  in 
the  manner  and  subject  to  penalties  to  be 
provided  by  ordinance.   A  majority,  two-thirds, 
three-fourths,  or  other  vote  specified  by  this 
charter  for  any  board  or  commission  shall  mean 
a  majority,  two-thirds,  three-fourths,  or  other 
vote  of  all  the  members  of  such  board  or 
commission." 
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Section  3.500  permits  a  member  from  abstaining  only  with 
the  approval  of  a  majority  of  the  board.   However,  such  an 
abstention  will  not  cure  a  Charter  Section  8.105  conflict.   It 
further  states  that  a  "majority  .  .  .  shall  mean  a  majority  .  .  , 
of  all  the  members  .  .  .  ".   This  office  in  Opinion  78-91  held 
that  a  reduction  in  the  membership  does  not  reduce  the  number  of 
votes  required  for  action: 

"In  San  Christina  Co.  v.  City  and  County  of  San 
Francisco  (1914)  167  Cal.  762,  the  Supreme 
Court  interpreted  a  subsequent  San  Francisco 
Charter  which  permitted  the  Board  of 
Supervisors,  in  case  of  'great  necessity  or 
emergency,'  to  set  a  tax  rate  higher  than  the 
maximum  set  forth  in  the  charter  by  the 
unanimous  vote  of  the  Supervisors  .  .  .  '   The 
Court  held,  at  page  768,  that  the  language, 
'unanimous  vote  of  the  Supervisors,"  means  a 
unanimous  vote  of  those  Supervisors  present  at 
the  meeting.   The  Court  emphasized  that  other 
sections  refer  to  a  specific  number  of  votes 
required  or  to  a  proportion  of  all  the 
Supervisors,  as  follows: 

'There  can  be  no  doubt  whatsoever  of  the 
meaning  of  this  language  and  there  can  be  no 
successful  answer  to  the  declaration  of  the 
respondent  that  if  in  the  section  under 
consideration  the  charter  had  meant  the 
unanimous  vote  of  all  the  supervisors  it  would 
have  said  so,  as  it  did  say  in  the  less 
important  section  just  quoted.' 

"Altnough  the  San  Christina  case  dealt  with 
absences  rather  than  vacancies,  the  Court's 
reasoning  that  the  addition  of  the  word  'all' 
would  have  compelled  a  different  conclusion  is 
persuasive  in  the  instant  case.   It  must 
therefore  be  concluded  that,  in  placing  the 
work  'all'  in  the  Charter,  the  people  intented 
that  the  majority  of  the  Board  be  six, 
regardless  of  the  number  of  occupied  seats  on 
the  Board.   See  also  Nesbit  v.  Bolz  (1939)  13 
Cal. 2d  677. 
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"In  Hopkins  v.  MacCulloch  (1939)  35  Cal.App.2d 
442,  the  court  interpreted  language  empowering 
the  city  council  to  act  by  'a  full  affirmative 
vote  of  all  members  thereof,'   In  that  case, 
one  member  was  absent,  and  the  unanimous  vote 
of  the  remaining  members  was  held  insufficient. 
The  Court  cited  with  approval  Tidewater 
Southern  Railway  Co.  v.  Jordan,  163  Cal.  105, 
which  involved  a  unanimous  vote  taken  by  a 
corporation  board  of  directors  when  a  member 
was  absent.   In  Jordan,  the  Court  upheld  that 
vote  because  the  corporate  charter  required  a 
unanimous  vote  of  the  plaintiff's  board  of 
directors  rather  than  a  unanimous  vote  of  all 
the  directors. ' " 

SUMl^ARY 

The  conclusions  of  this  opinion  are  summarized  as  follows: 

1.  An  attorney  who  owns  less  than  a  10  per  cent  interest 
in  a  law  firm  is  not  required  to  disclose  the  firm's  clients  even 
though  his  income  from  the  firm  may  be  disclosable. 

2.  The  law  firm  may  represent  clients  in  legal  matters 
with  the  City  and  County  of  San  Francisco,  other  tnan  matters 
under  tne  jurisdiction  of  the  Board  of  Permit  Appeals. 

3.  A  member  of  the  Board  of  Permit  Appeals  must  resign  if 
a  matter  comes  before  the  board  which  effects  an  individual  or 
corporation  which  is  a  frequent  client  of  the  member's  law  firm. 

4.  The  number  of  votes  required  for  board  action  is  not 
reduced  because  a  member  is  granted  permission  to  abstain  from 
voting. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


James  L.  Lazarus 
Deputy  City  Attorney 


Approved: 
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OPINION  NO.  79-12 


SUBJECT:        Payment  of  Warrants  by  the 

Treasurer's  Office 


REQUESTED  BY:    Thomas  C.  Scanlon 

Treasurer 


PREPARED  BY:     B.  Timothy  Murphy 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  May  the  Treasurer  refuse  to  pay  a  warrant  which 
is  specifically  designated  to  be  payable  at  the  Office  of 
the  Treasurer? 

2.  May  the  Treasurer  determine  which  classes  of 
warrant  will  be  payable  at  his  office  and  which  shall  be 
refused  payment  at  his  office? 

3.  May  the  executive  or  legislative  branch  fund 
positions  in  the  Treasurer's  Office  in  such  a  way  as  to 
determine  which  categories  of  warrants  may  be  paid  at  the 
Treasurer's  Office? 


CONCLUSIONS 

1.   The  Treasurer  may  not  refuse  to  pay  any  warrants, 

but,  the  Treasurer  may,  pursuant  to  the  Government  Code, 

require  that  warrants  be  paid  or  cashed  at  banks  which  have 
City  deposits. 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

art  ATio^nty 

ory  HALL 
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2.  Yes. 

3.  No. 


ANALYSIS 

Government  Code  Section  29820  as  amended  in  1977 
provides  as  follows: 

"When  a  warrant  is  presented  for 
payment,  if  there  is  money  in  the  treasury 
for  that  purpose,  the  treasurer  shall  pay 
it  and  stamp  thereon  or  perforate  therein 
the  word  'Paid'  and  the  date  of  payment. 
At  the  option  of  the  treasurer,  warrants 
may  be  payable  at  the  treasurer's  office 
or  at  any  bank  at  which  money  of  the 
county  is  deposited." 

Obviously,  the  Treasurer  is  required  to  make  payment 
on  all  valid  warrants  presented  for  payment,  however,  the 
Treasurer  may  require  that  warrants  be  presented  to  a  bank 
which  has  county  deposits  instead  of  being  paid  at  the  Office 
of  the  Treasurer.   The  decision  on  this  is  within  the  sole 
discretion  of  the  Treasurer.   Thus,  the  Treasurer  at  his 
discretion  may  determine  which  classes  of  warrants  he  shall 
pay  at  his  office  and  which  warrants  he  shall  require  to  be 
paid  at  a  bank  holding  City  deposits. 

Since  the  decision  as  to  which  warrants  will  be  pay- 
able at  the  Office  of  the  Treasurer  is  within  the  sole  dis- 
cretion of  the  Treasurer,  the  executive  nor  the  legislative 
branch  of  the  government  may  not  make  that  determination  for 
the  Treasurer. 

Very  truly  yours , 

GEORGE  AGNOST 
City  Attorney 


APPROVED:  By 


GEORGE  AGNOST 
City  Attorney 


B.  TIMOTHY  MURPHY 
Deputy  City  Attorney 


or 


GEORGE  AGNOST 

CITY  AnOSNEY 
"         OTY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


March   13,    1979 


.^  OPINION  NO.  79-13 


SUBJECT! 


REQUESTED  BY: 


Legal  Obligations  of  the  City  Attorney 
and  the  City  and  County  of  San  Francisco 
to  the  Public  Administrator  of  the 
City  and  County  of  San  Francisco 


James  R.  Scannell 
Public  Administrator 


APR  18  1979 


PREPARED   BY: 


Burk  E.  Delventhal 
David  E.  Goldman 
Deputy  City  Attorneys 


DOCUf." ' 
8.F. 


DEPT. 
.  ARY 


QUESTIONS  PRESENTED 

1.  Does  the  City  Attorney  have  a  duty  to  defend  the  Public 
Administrator  ex-officio  Public  Guardian  and  his  employees  in  any 
civil  action  or  proceeding  brought  against  them  in  their  official 
or  individual  capacity  on  account  of  an  act  or  omission  in  the 
scope  of  their  employment  as  an  employee  of  the  public  entity? 

2.  Does  the  City  and  County  of  San  Francisco  have  the 
obligation  to  pay  a  settlement  or  judgment  awarded  against  the 
Public  Administrator  in  his  capacity  as  Public  Guardian,  and/or 
his  employees  and  former  employees,  while  acting  within  the  scope 
of  their  employment  with  the  City  and  County  of  San  Francisco? 

CONCLUSIONS 


1.  Yes. 

2.  Yes. 

ANALYSIS 

The  duties  of  a  public  entity  to  provide  legal 
representation  to  its  employees  are  set  forth  in  the  California 
Government  Code.   Section  995  of  the  California  Government  Code 
provides  as  follows: 

"Except  as  otherwise  provided  in  Sections  995.2 
and  995.4,  upon  request  of  an  employee  or 
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former  employee,  a  public  entity  shall  provide 
for  the  defense  of  any  civil  action  or 
proceeding  brought  against  him,  in  his  official 
or  individual  capacity  or  both,  on  account  of 
an  act  or  omission  in  the  scope  of  his 
employment  as  an  employee  of  the  public  entity. 

"For  the  purposes  of  this  part,  a  cross-action, 
counterclaim  or  cross-complaint  against  an 
employee  or  former  employee  shall  be  deemed  to 
be  a  civil  action  or  proceeding  brought  against 
him. " 

Section  995.2  of  the  California  Government  Code  provides  as 
follows: 

"A  public  entity  may  refuse  to  provide  for  the 
defense  of  an  action  or  proceeding  brought 
against  an  employee  or  former  employee  if  the 
public  entity  determines  that: 

(a)  The  act  or  omission  was  not  within  the 
scope  of  his  employment;  or 

(b)  He  acted  or  failed  to  act  because  of 
actual  fraud,  corruption  or  actual  malice; 
or 

(c)  The  defense  of  the  action  or 
proceeding  by  the  public  entity  would 
create  a  conflict  of  interest  between  the 
public  entity  and  the  employee  or  former 
employee. " 

Section  995.4  of  the  California  Government  Code  provides  as 
follows: 

"A  public  entity  may,  but  is  not  required  to, 
provide  for  the  defense  of: 

(a)  An  action  or  proceeding  brought  by  the 
public  entity  to  remove,  suspend  or 
otherwise  penalize  its  own  employee  or 
former  employee,  or  an  appeal  to  a  court 
from  an  administrative  proceeding  by  the 
public  entity  to  remove,  suspend  or 
otherwise  penalize  its  own  employee  or 
former  employee. 

(b)  An  action  or  proceeding  brought  by  the 
public  entity  against  its  own  employee  or 
former  employee  as  an  individual  and  not 
in  his  official  capacity,  or  an  appeal 
therefrom. " 
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The  Public  Administrator,  ex-officio  Public  Guardian,  of 
the  City  and  County  of  San  Francisco  is  an  officer  of  the  City 
and  County  of  San  Francisco.   S.  F.  Charter,  §1.103.   Therefore, 
the  Public  Administrator,  as  an  officer  of  the  City  and  County  of 
San  Francisco,  is  entitled  to  legal  representation  by  the  City 
and  County  of  San  Francisco  for  acts  or  omissions  occurring 
within  the  scope  of  his  employment  subject  to  the  exceptions 
specified  above  in  Sections  995.2  and  995.4  of  the  California 
Government  Code. 

In  addition  to  the  duties  and  obligations  imposed  upon  the 
City  and  County  of  San  Francisco  by  the  Government  Code,  the  San 
Francisco  Charter,  Section  3.401,  imposes  specific  obligations 
upon  the  City  Attorney.   That  section  provides,  in  pertinent  part, 

"The  city  attorney  must  represent  the  city  and 
county  in  all  actions  and  proceedings  in  which 
it  may  be  legally  interested,  or,  for  or 
against  the  city  and  county,  or,  any  officer  of 
the  city  and  county  in  any  action  or  proceeding, 
when  directed  so  to  do  by  the  supervisors, 
except  where  a  cause  of  action  exists  in  favor 
of  the  city  and  county  against  said  officer. 
Whenever  any  cause  of  action  exists  in  favor  of 
the  city  and  county,  the  city  attorney  shall 
commence  the  same  when  within  his  knowledge  or 
when  directed  so  to  do  by  the  supervisors.   He 
shall  give  his  advice  or  opinion  in  writing  to 
any  officer,  board  or  commission  of  the  city 
and  county  when  requested."   [Emphasis  added.] 

Section  3.401  of  the  Charter  obliges  the  City  Attorney  to 
represent  the  city  and  county  and,  specifically,  to  represent  any 
officer  of  the  city  and  county  when  directed  by  the  Board  of 
Supervisors  to  do  so.   Legal  representation  of  employees  by  a 
public  entity,  however,  is  a  matter  of  state  concern  and  the 
obligations  set  forth  in  the  Government  Code  may  not  be  limited 
by  local  regulation.   Sinclair  v.  Arnebergh  (1964)  224  Cal.App.2d 
595,  598-599.   Accordingly,  the  City  Attorney,  as  the  civil 
attorney  for  the  City  and  County  of  San  Francisco,  must  represent 
the  Public  Administrator  pursuant  to  the  California  Government 
Code,  Section  995  et  seq. 

In  response  to  your  second  question  regarding  the  payment 
of  a  judgment  or  settlement  against  the  Public  Administrator,  the 
obligations  of  the  City  and  County  of  San  Francisco  are  clearly 
set  forth  in  Section  825  of  the  California  Government  Code  as 
follows: 
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"If  an  employee  or  former  employee  of  a  public 
entity  requests  the  public  entity  to  defend  him 
against  any  claim  or  action  against  him  for  an 
injury  arising  out  of  an  act  or  omission 
occurring  within  the  scope  of  his  employment  as 
an  employee  of  the  public  entity,  and  such 
request  is  made  in  writing  not  less  than  ten 
days  before  the  day  of  trial,  and  the  employee 
or  former  employee  reasonably  cooperates  in 
good  faith  in  the  defense  of  the  claim  or 
action  the  public  entity  shall  pay  any  judgment 
based  thereon  or  any  compromise  or  settlement 
of  the  claim  or  action  to  which  the  public 
entity  has  agreed. 

"If  the  public  entity  conducts  the  defense  of 
an  employee  or  former  employee  against  any 
claim  or  action  with  his  reasonable  good  faith 
cooperation,  the  public  entity  shall  pay  any 
judgment  based  thereon  for  compromise  or 
settlement  of  the  claim  or  action  to  which  the 
public  entity  has  agreed;  but,  where  the  public 
entity  conducted  such  defense  pursuant  to  an 
agreement  with  the  employee  or  former  employee 
reserving  the  rights  of  the  public  entity  not 
to  pay  the  judgment,  compromise  or  settlement 
until  it  is  established  that  the  injury  arose 
out  of  an  act  or  omission  occurring  within  the 
scope  of  his  employment  as  an  employee  of  the 
public  entity,  the  public  entity,  is  required  to 
pay  the  judgment,  compromise  or  settlement  only 
if  it  is  established  that  the  injury  arose  out 
of  an  act  or  omission  occurring  in  the  scope  of 
his  employment  as  an  employee  of  the  public 
entity. 

"Nothing  in  this  section  authorizes  a  public 
entity  to  pay  such  part  of  a  claim  or  judgment 
as  is  for  punitive  or  exemplary  daunages." 

Accordingly,  the  City  and  County  of  San  Francisco  shall  pay 
any  judgment  or  settlement  of  a  claim  or  action  against  an 
employee  or  former  employee,  including  the  Public  Administrator, 
for  injury  arising  out  of  an  act  or  omission  occurring  within  the 
scope  of  his  employment  if  the  employee  makes  a  written  request 
for  representation  not  less  than  ten  days  before  the  day  of 
trial,  which  is  accepted  by  the  public  entity,  and  if  the  employee 
reasonably  cooperates  in  good  faith  in  the  defense  of  the  claim 
or  action.   The  City  and  County  of  San  Francisco,  however,  is  not 
obligated  to  pay  any  part  of  a  claim  or  judgment  awarded  as 
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punitive  or  exemplary  damages. 

In  addition,  it  should  be  recognized  that  the  City  and 
County  of  San  Francisco  may  recover,  under  certain  circumstances, 
from  an  employee  or  former  employee  the  sum  it  pays  for  a  claim 
or  judgment  arising  out  of  an  act  or  omission  of  the  employee  or 
former  employee.   The  grounds  for  indemnification  of  the  City  and 
County  are  set  forth  in  Section  825.6  of  the  Government  Code  as 
follows: 

"(a)   If  a  public  entity  pays  any  claim  or 
judgment,  or  any  portion  thereof,  either 
against  itself  or  against  an  employee  or  former 
employee  of  the  public  entity,  for  an  injury 
arising  out  of  an  act  or  omission  of  the 
employee  or  former  employee  of  the  public 
entity,  the  public  entity  may  recover  from  the 
employee  or  former  employee  the  amount  of  such 
payment  if  he  acted  or  failed  to  act  because  of 
actual  fraud,  corruption  or  actual  malice  or  if 
he  willfully  failed  or  refused  to  conduct  the 
defense  of  the  claim  or  action  in  good  faith. 
Except  as  provided  in  subdivision  (b)  or  (c) ,  a 
public  entity  may  not  recover  any  payments  made 
upon  a  judgment  or  claim  against  an  employee  or 
former  employee  if  the  public  entity  conducted 
his  defense  against  the  action  or  claim. 

(b)  If  a  public  entity  pays  any  claim  or 
judgment,  or  any  portion  thereof,  against  an 
employee  or  former  employee  of  the  public 
entity  for  an  injury  arising  out  of  his  act  or 
omission,  and  if  the  public  entity  conducted 
his  defense  against  the  claim  or  action 
pursuant  to  an  agreement  with  him  reserving  the 
rights  of  the  public  entity  against  him,  the 
public  entity  may  recover  the  amount  of  such 
payment  from  him  unless  he  establishes  that  the 
act  or  omission  upon  which  the  claim  or 
judgment  is  based  occurred  within  the  scope  of 
his  employment  as  an  employee  of  the  public 
entity  and  the  public  entity  fails  to  establish 
that  he  acted  or  failed  to  act  because  of 
actual  fraud,  corruption  or  actual  malice  or 
that  he  willfully  failed  or  refused  to 
reasonably  cooperate  in  good  faith  in  the 
defense  conducted  by  the  public  entity. 

(c)  If  a  public  entity  pays  any  claim  or 
judgment,  or  any  portion  thereof,  against  an 
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employee  or  former  employee  of  the  public 
entity  for  an  injury  arising  out  of  his  act  or 
omission,  and  if  the  public  entity  conducted 
the  defense  against  the  claim  or  action  in  the 
absence  of  an  agreement  with  him  reserving  the 
rights  of  the  public  entity  against  him,  the 
public  entity  may  recover  the  amount  of  such 
payment  from  him  if  he  willfully  failed  or 
refused  to  reasonably  cooperate  in  good  faith 
in  the  defense  conducted  by  the  public  entity." 

Therefore,  the  City  and  County  is  entitled  to  indemnification 
from  an  employee  or  former  employee  for  payment  of  claims  or 
judgments  against  itself  or  the  employee  for  acts  or  omissions  of 
the  employee  under  the  following  circumstances: 

(A) :   Where  the  City  and  County  did  not  conduct  the  defense. 

The  City  and  County  may  recover  indemnification  if  the 
employee  acted  or  failed  to  act  out  of  fraud,  corruption  or  actual 
malice  or  that  the  employee  willfully  failed  or  refused  to  conduct 
the  defense  of  the  claim  or  action  against  him  in  good  faith. 
Gov't  Code,  §825.6  (a) . 

(B) :   Where  the  City  and  County  did  conduct  the  defense. 

(1)  Pursuant  to  an  agreement  with  the  employee  in  which  the 
City  and  County  reserves  the  right  to  recover  indemnity. 

The  City  and  County  may  recover  the  amount  of  such  judgment 
or  claim  unless: 

a.  The  employee  or  former  employee 
establishes  that  the  act  or  omission  upon 
which  the  judgment  is  based  occurred 
within  the  scope  of  employment;  and 

b.  The  City  and  County  fails  to  establish 
that  he  acted  or  failed  to  act  because  of 
actual  fraud,  corruption  or  actual  malice, 
or  that  he  willfully  failed  or  refused  to 
reasonably  cooperate  in  good  faith  in  his 
defense.   Gov't  Code,  §825. 6(b). 

(2)  Where  there  is  no  agreement  in  which  the  City  and 
County  reserves  the  right  to  seek  indemnity. 


James  R.  Scannell 


OPINION  NO.  79-13 
7 


March  13,  1979 


The  City  and  County  may  recover  the  amount  paid  only  if  the 
employee  willfully  failed  or  refused  reasonably  to  cooperate  in 
good  faith  in  his  defense.   Gov't  Code,  §825. 6(c). 


Respectfully  submitted, 


GEORGE  AGNOST 
City  Attorney 


By 


BUItK  E.  DELVENTHAL 
DejJuty  City  Attorney 


:    /^^^  AU>^ 


DAVID  E.  GOLDMAN 
Deputy  City  Attorney 


Approved: 


City  Attorney 
DEGrml 
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GEORGE  AGNOST 

QTY  AHORNEy 
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OPINION  NO.   79-14 


DOCUMENTS  DEPT. 
8.F.  PUaLIC  LIBRARY 


SUBJECT: 


REQUESTED  6Y 


PREPARED  BY: 


Section  8.511(a)  Restricting 
Retired  Employees  From  Serving 
in  Elective  or  Appointive 
Positions  in  City  and  County  Service 

Dianne  Feinstein,  Mayor 

City  and  County  of  San  Francisco 

Burk  E.  Delventhal 
Deputy  City  Attorney 

QUESTION  PRESENTED 

May  a  former  Chief  of  Police  and  presently  a  member  of  the 
San  Francisco  Municipal  Employees'  Retirement  System,  receiving 
retirement  benefits  as  a  retired  police  officer,  under  any 
circumstances,  be  appointed  to  the  position  of  Executive  Deputy  - 
Mayor's  Office  (Civil  Service  classification  #1580,  hereinafter 
also  referred  to  as  "Executive  Deputy")  of  the  City  and  County  of 
San  Francisco. 

CONCLUSION 

A  retired  employee  may  be  appointed  Executive  Deputy 
provided  that  he  waive,  pursuant  to  an  ordinance  of  the  Board, 
all  retirement  benefits  while  serving  in  that  position  and 
provided  that  the  Board,  by  ordinance,  take  the  position  out  of 
the  retirement  system. 

DISCUSSION 

The  basic  prohibition  appears  in  Charter  Section  8.511 
which  provides  in  subsection  (a)  as  follows, 

No  person  retired  for  service  or  disability, 
and  in  receipt  of  a  retirement  allowance  under 
the  retirement  system,  shall  serve  in  any 
elective  or  appointive  position  in  the  city  and 
county  service,  including  membership  on  boards 
and  commissions;  nor  shall  such  persons  receive 
any  payment  for  service  rendered  to  the  city  and 
county  after  retirement,  provided  that  service  as 
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an  election  officer  or  juror,  or  in  the 
preparation  for  or  the  giving  of  testimony  as  an 
expert  witness  for  or  on  behalf  of  the  City  and 
County  of  San  Francisco  before  any  court  or 
legislative  or  administrative  body,  shall  not  be 
affected  by  this  section  or  by  section  8.509, 
section  8.546  or  section  8.581  of  the  charter. 
(Emphasis  added) 

The  prohibition  in  8.511(a)  applies  to  persons  retired  for 
service  and  in  receipt  of  a  retirement  allowance.   It  provides 
tnat  they  may  not  serve  in  any  elective  or  appointive  position  in 
City  and  County  service  and  further  prohibits  such  persons  from 
receiving  any  payment  for  any  services  rendered  to  the  City  and 
County  after  retirement.   The  purpose  of  this  provision  was 
articulated  by  this  office  in  an  opinion  rendered  on  May  23, 
1975,  No.  75-56,  which  states  in  part, 

•To  permit  a  retired  public  servant  to  receive  a 
pension  and  reenter  the  public  service, 
collecting  both  his  salary  and  his  pension  is 
contrary  to  the  spirit  and  purpose  of  a  public 
pension  system  and  therefore  disruptive  of  that 
system.'   (People  v.  Retirement  Board,  273  111. 
App.  387)   Consequently,  there  is  a  compelling 
governmental  purpose  in  preserving  the  integrity 
and  basic  philosophy  of  a  public  retirement 
system.   In  addition,  there  is  a  compelling 
public  interest  in  precluding  the  enrichment  at 
public  expense  which  would  occur  by  allowing  a 
person  to  seek  and  hold  office  where  he  would 
receive  full  salary  while  receiving  a  pension  and 
at  the  same  time  having  his  public  employer 
contribute  to  another  retirement  benefit  for  him. 

This  purpose  is  emphasized  by  Francis  Keesling  in  his  book, 
Tne  San  Francisco  Charter  of  1931.   At  page  53,  he  quotes  all  of 
Section  8.511  and  then  states, 

3y  reason  of  temptation  to  take  advantage  of 
retirement  privileges  when  other  employment 
offered,  a  very  definite  check  is  provided  in  the 
new  charter. 

The  City  taxes  its  citizens  to  pay  for  the  provision  of 
public  services  and  generally  to  promote  the  public  welfare.   Tax 
money  pays  for  the  services  of  public  employees  at  the  time  they 
are  provided  through  salaries.   The  City's  retirement  system 
benefits  combine  employee  contributions  and  City  contributions. 
The  City  uses  tax  funds  to  finance  its  contributions  to  the 
retirement  system.   Most  retired  employees  receive  far  more  than 
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they  invested  in  the  system.   Thus,  usually  more  than  1/2  of  an 
employee's  bi-monthly  retirement  check,  a  sort  of  deferred 
payment  for  services  rendered,  is  derived  from  City  funds. 

By  paying  for  public  services,  both  at  the  time  they  are 
provider  and  after  they  have  been  rendered,  the  City  promotes  the 
general  welfare.   Salaries  and  retirement  benefits  together  seek 
to  insure  a  hign  quality  of  public  service:   they  attract 
qualified  personnel  and  encourage  the  flow  of  workers  through  the 
jobs  availaole  to  the  time  of  the  workers'  prime  capacities. 

The  combination  of  salaries  and  retirement  benefits  also 
promotes  the  general  welfare  in  broader  terms.   Employees  perform 
services  for  the  community  and  receive  a  means  of  support.   These 
employees  in  turn  spend  all  or  part,  depending  on  their  marginal 
propensity  to  consume,  of  those  salaries  in  the  comj-nunity .   Thus, 
public  taxes  are  recycled  into  the  community  ultimately  providing 
employment  for  others.   Retirement  benefits  provide  a  continued 
means  of  support  and  serve  to  prevent  the  severe  economic 
disruption  which  can  result  when  an  individual  is  no  longer 
employed.   Since  this  continued  income  is  also  recycled  into  the 
community,  retirement  benefits  also  tend  to  mitigate  the  effects 
of  economic  recessions. 

The  purposes  of  the  system  outlined  above  are  obviously 
furthered  by  insuring  that  the  public's  money  for  salaries  and 
pensions  be  distributed  among  as  many  people  as  possible.   And, 
while  retirement  income  must  be  sufficient,  the  purposes  of  the 
system  are  obviously  also  furthered  by  insuring  that  real 
retirement  income  not  exceed  real  working  income. 

Actuarial  integrity  of  the  retirement  system  is  also 
important.   Formulae  for  developing  sound  pension  systems  are 
based  on  studies  of  the  population  viewed  as  composed  of  two 
groups:  those  who  are  employed  and  those  who  are  retired.   When 
the  distinction  between  the  two  groups  becomes  blurred,  the  basis 
for  developing  a  fiscally  sound  pension  system  is  undermined. 
For  example,  a  person  who  crosses  the  line  between  the  two  groups 
affects  the  life  expectancy  level  of  both  groups.   Formulae  for 
developing  sound  pension  systems  are  also  based  on  studies  of  the 
population  in  various  kinds  of  employment.   Thus,  the  police 
pension  system  is  structured  differently  from  the  miscellaneous 
employee  system  and  reflects  the  different  demands  and  dangers 
encountered  by  its  population.   In  order  to  promote  certainty 
over  a  long  period  of  time,  necessary  for  a  viable  retirement 
system,  consistent  interpretation  of  the  Charter  prohibition  is 
of  compelling  importance.   In  Cox  v.  McElligott,  (1937)  163  Misc. 
619,  298  NYS  805,  the  court  said  at  page  807, 

It  is  one  thing  to  suspend  a  person's  pension 
because  he  has  obtained  a  new  position  under  the 
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government  and  it  is  another  to  deprive  him  of 
the  opportunity  for  employment  because  he  is 
receiving  the  pension. 

The  prohibition  of  Section  8.511(a)  is  designed  to  prevent 
inter  alia  "double-dipping".   It  is  not  arbitrary  and  capricious 
for  the  people  of  San  Francisco  to  determine  that  the  public's 
money  snould  be  used  to  promote  the  general  welfare,  both  in  the 
narrow  and  broad  terms  outlined  above.   Thus,  the  retired 
employee  receiving  a  pension  should  not  also  simultaneously  be 
able  to  draw  a  City  salary. 

The  fiscal  mechanisms  as  well  as  the  general  welfare 
concerns  are  substantial  bases  for  this  legislation.   And  a  court 
may  not  conclude  that  the  regulation  is  totally  devoid  of  any 
reasonable  relationship  to  any  permissible  public  purpose. 

The  letter  and  spirit  of  Charter  Section  8.511(a)  clearly 
apply  to  members  of  the  Police  Department.   Members  retired  for 
service  or  disability  and  entitled  to  receive  a  retirement 
allowance  under  the  retirement  system  are  made  subject  to 
i8. 511(a)  by  §Sci.507,  8.540  and  8.543,  as  well  as  being  subject 
to  parallel  provisions  in  §i8.557  and  8.559-13.   It  is  clear  then 
that  absent  some  remedial  ordinances,  a  former  police  officer  may 
not  oe  appointed  to  the  position  of  Executive  Deputy.   His 
appointment  would  violate  both  the  express  prohibition  of  the 
Charter  as  well  as  its  spirit  and  purpose. 

The  public  policy  objectives  set  forth  in  these  sections 
can  be  preserved  so  as  to  reconcile  the  appointment  of  a  retired 
employee  to  a  city  position  with  these  sections  provided  that  the 
Board  of  Supervisors  adopt  the  necessary  implementing  legislation 
and  provided  that  the  employee  comply  with  the  conditions  set 
forth  in  this  opinion. 

As  noted  above,  the  prohibition  set  forth  in  §8.511  (a)  and 
in  SS8.557  and  8.559-13  refers  to  retired  persons  who  are  in 
receipt  of  retirement  allowances.   Section  8.500  of  the  Charter 
provides  in  relevant  part. 

The  board  of  supervisors  is  hereby  empowered  to 
enact,  by  a  vote  of  three-fourths  of  its  members, 
any  and  all  ordinances  necessary  to  carry  into 
effect  the  provisions  of  Section  3.670,  3.672,        ' 
8.500-8.504,  and  8.506-8.581  of  this  Charter; 
provided  that  the  board  of  supervisors  shall 
secure,  through  the  retirement  board,  an 
actuarial  report  of  the  cost  and  effect  of  any 
proposed  change  in  the  benefits  under  the 
retirement  system,  before  enacting  an  ordinance 
or  before  voting  to  submit  any  proposed  charter 
amendment  providing  for  such  change. 
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This  section  clearly  empowers  the  board  of  supervisors  to  adopt 
procedural  ordinances  necessary  for  the  operation  of  the 
retirement  system. 

In  order  to  solve  this  problem,  the  board  of  supervisors 
must  adopt  two  separate  ordinances.   The  first  ordinance  would 
take  the  position  of  Executive  Deputy  out  of  the  retirement 
system  so  as  to  preclude  a  former  employee  who  has  some  rights  in 
the  retirement  system  from  building  up  a  second  retirement 
benefit.   Such  an  accumulation  of  a  second  pension  right  would  be 
inconsistent  with  the  pension  system.   The  second  ordinance  would 
empower  employees  who  are  members  of  the  retirement  system  to 
waive  retirement  benefits  upon  giving  an  appropriate  notice  and 
until  that  waiver  is  revoked.   The  ordinance  could  provide  that 
the  revocation  would  occur  either  upon  notice  or  upon  the  death 
of  the  employee. 

The  initial  step  would  be  to  draft  an  amendment  to  Section 
16.43  of  the  San  Francisco  Administrative  Code.   That  section 
contains  the  exemptions  by  enumerating  those  employees  not 
members  of  the  retirement  system.   An  additional  subparagraph 
would  be  added  to  section  16.43,  which  would  provide,  "Any 
employee  serving  as  Executive  Deputy  -  Mayor's  Office." 

The  authority  for  the  Board  to  make  such  an  ordinance 
appears  in  the  Charter  Section  8.507,  which  provides  in 
subsection  (a) , 

the  system  shall  be  applied  to  such  offices, 
departments,  bureaus,  or  classes  of  officers  or 
employees  of  the  city  and  county,  including 
teachers  in  the  San  Francisco  School  Department, 
as  the  supervisors  shall  determine;  .  .  . 

That  power  was  confirmed  in  Acton  v.  Henderson,  150  Cal.App.2d  1 
(1957)  .   It  is  therefore  clear  that  the  Board  has  the  power  to 
determine  that  the  position  of  Executive  Deputy-Mayor's  office  is 
not  within  the  retirement  system.   There  is  more  than  one 
Executive  Deputy.   However,  there  is  only  one  position  designated 
as  Executive  Deputy-Mayor's  office. 

The  second  step  would  be  for  the  Board  to  adopt  an 
amendment  to  the  Administrative  Code.   Given,  for  the  purpose  of 
this  discussion,  the  number  16.47-1,  it  would  read  as  follows, 

Any  person  who  has  retired  from  City  and  County 
service  and  who  is  receiving  benefits  pursuant  to 
the  San  Francisco  retirement  system  as  a  retired 
police  officer,  firefighter,  or  miscellaneous 
employee  may,  upon  giving  30  days  written  notice 
to  the  Retirement  Board,  waive  and  disclaim  all 
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benefits  accrued  to  that  person  as  a  member  of 
the  retirement  system  until  that  person  give  30 
days  written  notice  withdrawing  the  waiver  and 
disclaimer  or  until  that  person  dies.   Any  notice 
required  by  this  section  must  be  given  by  the 
member  and  by  any  beneficiary  of  that  member 
entitled  to  retirement  benefits  pursuant  to  the 
provisions  of  the  charter  or  this  Administrative 
Code. 

This  provision  would  also  be  lawful.   The  purpose  of  the 
retirement  system's  prohibition  against  a  member  of  the  system 
receiving  compensation  from  the  City  is  to  avoid  double 
enrichment  of  retired  employees.   The  basic  premise  of  the 
retirement  system  is  that  the  employee  defers  part  of  his 
compensation  in  exchange  for  a  commitment  from  the  City  to 
provide  for  his  support  after  he  ceases  working.   There  is  no 
need  for  the  retirement  benefits  if  the  employee  is  still  on  the 
City  payroll. 

In  addition,  there  is  another  basic  policy  embodied  in  this 
prohibition:   an  employee  should  not  be  able  to  retire  after  he 
is  qualified  for  one  pension  and  begin  working  on  a  second 
pension.   The  whole  fiscal  underpinnings  of  the  retirement  system 
are  based  on  actuarial  estimates  of  the  average  number  of  years 
an  employee  will  work.   Should  an  employee  be  able  to  resign  or 
quit  after  qualifying  for  one  retirement  and  then  begin  working 
on  a  second  retirement,  the  fiscal  integrity  of  the  system  could 
be  threatened  by  the  employee  who  qualifies  for  two  separate 
pensions. 

In  any  case,  the  procedures  outlined  in  this  ordinance 
would  tend  to  further  the  fiscal  integrity  of  the  retirement 
system  in  that,  at  least  for  the  period  that  a  retired  employee 
is  in  the  office  of  Executive  Deputy,  he  would  be  waiving  his 
monthly  retirement  benefit  which  would  go  back  into  the  general 
fund  of  the  system.   Since  he  has  probably  already  collected  an 
amount  equivalent  to  his  initial  deposit  into  the  system,  and  is 
likely  to  continue  collecting  that  benefit  indefinitely,  the 
system  is  strengthened  to  the  extent  that  it  reinvests  funds  that 
it  otherwise  would  be  required  to  pay  out. 

Since  the  basic  policy  of  this  Charter  section  is  to 
prevent  double  enrichment  and  to  protect  the  fiscal  integrity  of 
the  retirement  system,  and  since  this  legislative  solution  avoids 
both  of  those  problems,  it  is  submitted  that  it  is  valid  and 
permissible. 

It  therefore  must  be  concluded  that  the  only  possible  basis 
for  an  appointment  of  the  retired  Chief  of  Police,  who  is 
presently  receiving  a  pension  benefit  from  the  City,  to  the 


OPINION  NO.  79-14 
Dianne  Feinstein,  Mayor         7  February  9,  1979 

position  of  Executive  Deputy-Mayor's  office  would  be  as  outlined 
in  this  memorandum,  i.e.,  the  adoption  of  two  ordinances:   (1) 
taking  the  position  out  of  the  retirement  system,  and  (2) 
authorizing  a  retired  employee  to  waive  retirement  benefits  and 
requiring  compliance  by  the  retired  employee  with  the  waiver 
provision.   This  would  prevent  the  retired  employee  from  gaining 
any  entitlement  or  right  to  a  second  pension  benefit. 
Furthermore,  it  would  prevent  the  double-dipping  which  the 
Charter  provision  is  also  directed  against. 

Respectfully  submitted. 

By 


Burk  E.  Delventhal 
Deputy  City  Attorney 


APPROVED; 


City  Attorney 
BED: ml 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 
arr  AnoHNET 
"^   arr  hall 


February  9,  1979 


?S  OPINION  NO.  79-15 


MAR  2     1978 


OOCUIViENTb  DEPT. 
6.F.  PUBLIC  LIBRARY 


SUBJECT; 


REQUESTED    BY 


PREPARED  BY; 


Classification  of  Employees  of 
the  Municipal  Railway  Operating 
Light  Rail  Vehicles 

Curtis  E.  Green 
General  Manager 
Municipal  Railway 

Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Are  operators  of  Light  Rail  Vehicles  platform 
employees  subject  to  Section  8.404  of  the  Charter? 

CONCLUSION 


Yes. 


ANALYSIS 


Section  8.404  of  the  Charter  provides  in  pertinent 
part,  as  follows: 

"The  wages,  conditions  and  benefits  of 
employment  as  provided  for  in  this  section  of 
the  various  classifications-  of  emplo^Tnent  of 
platform  employees  and  coach  or  bus  operators 
of  the  municipal  railway  as  compensation, 
shall  be  determined  and  fixed  annually.  .  ." 

Under  Section  3.661  the  Civil  Service  Commission  has 
the  power  and  obligation  to  classify,  and  from  time  to  time 
to  reclassify,  in  accordance  with  the  duties  and 
responsibilities  of  the  employment,  and  training  and 
experience  required,  all  civil  service  positions  in  City 
and  County  departments  and  offices. 
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Heretofore,  the  Civil  Service  Coirunission  has  created 
three  classifications  of  "platform  employees  and  coach  or 
bus  operators"  of  the  Municipal  Railway,  namely,  S-102 
Conductor,  S-104  Motorman  and  S-106  Bus  Operator. 

More  recently,  at  least  as  of  February  7,  1977,  the 
Civil  Service  Commission  consolidated  S-102  Conductor  and 
S-104  Motorman  into  Class  9163  Transit  Operator. 

The  characteristics  of  the  combined  classes  are 
delineated  as: 

"Under  general  supervision  operates 
a  variety  of  transit  vehicles  such  as  diesel 
and  electric  motor  coaches,  cable  cars, 
streetcars  and  light  rail  vehicles;  transports 
passengers  along  a  specific  route  and  makes 
designated  stops  as  required;  accepts  fares, 
issues  transfers,  gives  general  directional 
information;  and  performs  related  duties  as 
required."   (emphasis  added) 

In  addition,  "Transit  Operators  are  expected  to 
operate  equipment  according  to  rules.  .  .  including, 
shuttle  transit  equipment."   (emphasis  added) 

Consequently,  Municipal  Railway  operators  of  Light 
Rail  Vehicles  are  platform  employees  within  the  provisions 
of  Section  8.404  of  the  Charter  and  their  pay  and  benefits 
are  to  be  established  as  therein  provided. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


Edmund  A.  Bacigalupi 
Deputy  City  Attorney 


Approved 


City  Attorney 
EAB : mg 
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Service  Commission  Rule  34 
(Grievance  Procedure) . 

John  Walsh,  General  Manager 
Civil  Service  Commission 
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PREPARED  BY: 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 


Are  departments,  boards  and  commissions  of  the  City 
bound  by  Rule  34  (Grievance  Procedure)  promulgated  by  the 
Civil  Service  Commission? 


Yes, 


CONCLUSION 


ANALYSIS 


This  opinion  is  in  response  to  a  verbal  request  by 
the  staff  of  the  Civil  Service  Commission  concerning  the 
grievance  procedure  adopted  by  the  Civil  Service  Commission 
and  designated  as  Rule  34.   There  are  at  present  two  City 
Attorney  opinions  on  this  subject — one  dated  February  18, 
1972  and  designated  No.  72-9,  and  the  other  dated  October  27, 
1977  and  designated  No.  77-4.   These  two  letter  opinions 
are  apparently  in  conflict  and  in  order  to  avoid  any  confusion 
on  this  matter  both  letters  are  hereby  overruled.   Henceforth, 
this  opinion  shall  be  the  official  opinion  of  the  City 
Attorney  on  this  subject. 
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Rule  34  is  in  effect  a  series  of  rules  which  set  forth 
a  grievance  procedure  for  all  City  employees  in  order  to  improve 
employer-employee  relacions  and  are  designed  to  permit  any 
employee  a  procedural  method  by  which  any  grievance  may  be 
resolved  in  an  expeditious  and  orderly  manner.   A  grievance 
is  defined  to  be  any  dispute  concerning  the  interpretation 
or  application  of  the  provisions  of  a  Memorandum  of  Under- 
standing, or  in  the  absence  of  a  Memorandum  of  Understanding, 
a  dispute  concerning  department  rules  and  regulations  governing 
personnel  practices  or  working  conditions. 

Article  XI. A  of  the  San  Francisco  Administrative  Code, 
entitled  Employee  Relations  Ordinance  of  the  City  and  County 
of  San  Francisco  states  in  Section  16.201  that  among  its 
purposes   is  to  provide: 

"...  a  uniform  basis  for  recognizing 
the  right  of  City  and  County  employees 
to  join  employee  organizations  of  their 
own  choice,  and  to  be  represented  by  such 
organizations  in  their  employment  rela- 
tionship with  the  City  and  County." 
(Emphasis  added.) 

The  Employee  Relations  Ordinance  (supra)  has  as  its 
roots  the  Meyers-Milias-Brown  Act  (State  Government  Code 
Sections  3500-3510) .   In  Los  Angeles  County  Firefighters 
Local  1014  vs.  City  of  Monrovia  (1972)  24  Cal.App.(3)  289, 
the  Court  stated  at  page  295: 

"It  appears  from  our  examiination  of 
the  entire  act  that  the  Legislature  intended 
by  it  to  set  forth  reasonable,  proper  and 
necessary  principles  which  public  agencies 
must  follow  in  their  rules  and  regulations 
for  administering  their  employer-employee 
relations,  including  therein  specific  pro- 
visions for  the  right  of  public  employees, 
as  individuals  and  as  members  of  organiza- 
tions of  their  own  choice,  to  negotiate 
on  equal  footing  with  other  employees  and 
employee  organizations,  without  discrimina- 
tion; that  the  Legislature  did  not  intend 
thereby  to  preempt  the  field  of  public 
employer-employee  relations  except  where 
public  agencies  do  not  provide  reasonable 
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'methods  of  administering  employer- 
employee  relations  through  .  .  .  uniform 
and  orderly  methods  of  communication 
between  employees  and  the  public  agencies 
by  which  they  are  employed. '   (Sec.  3500) : 
and  that  if  the  rules  and  regulations 
of  a  public  agency  do  not  meet  the  standard 
established  by  the  Legislature,  the 
deficiencies  of  those  rules  and  regula- 
tions as  to  rights,  duties  and  obligations 
of  the  employer,  the  employee,  and  the 
employee  organization,  are  supplied  by  the 
appropriate  provisions  of  the  act." 

The  Meyers-Milias-Brown  Act  in  Section  3500  thereof 
states  among  its  purposes: 

"...  to  promote  the  improvement  of 
personal  mianagement  and  employer-employee 
relations  within  the  various  public  agencies 
in  the  State  of  California  by  providing  a 
uniform  basis  for  recognizing  the  right 
of  public  employees  to  join  organizations 
of  their  own  choice  and  be  represented 
by  such  organizations  in  their  employment 
relationships  with  public  agencies." 

Further  Section  3500  states: 

"This  chapter  is  intended,  instead, 
to  strengthen  merit,  civil  service  and 
other  methods  of  administering  employer- 
employee  relations  through  the  establish- 
ment of  uniform  and  orderly  methods  of 
communication  between  employees  and  the 
public  agencies  by  which  they  are  employed." 
(Emphasis  added.) 

In  order  to  comply  with  the  purpose  of  the  Meyers- 
Milias-Brown  Act  the  City  enacted  the  Employee  Relations 
Ordinance  (supra) .   This  ordinance  generally  sets  forth 
as  Its  purposes  those  which  are  contained  in  the  Meyers- 
Milias-Brown  Act.   One  of  the  obvious  and  stated  purposes 
in  the  Act  and  the  ordinance  is  a  uniform  basis  for  com- 
munication between  the  employees  and  the  public  agency. 
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In  order  to  insure  this  uniformity  the  Employee  Relations 
Ordinance,  with  regard  to  grievances  contains  a  section 
which  states  as  follows: 

"Section  16.218,   Grievances. 

"The  existing  grievance  procedure  prescribed 
by  Civil  Service  Comrriission  Rules  provides 
a  progressive  series  of  steps  through 
which  employees  may  present  com.plaints 
or  grievances  arising  out  of  their  employ- 
ment or  working  conditions.   This  procedure 
is  designed  to  resolve  grievances  at  the 
lowest  supervisorial  level  consistent  with 
justice  and  administrative  policy.   It  is 
the  intent  of  this  ordinance  that  the 
grievance  procedure  established  by  the 
Civil  Service  Commission  Rules  will  con- 
tinue to  be  used  for  the  above  described 
purposes .  " 

In  my  opinion  the  intended  purpose   for  uniformity 
in  both  the  Meyers-Milias-Brown  Act  and  the  San  Francisco 
ordinance  on  Employee  Relations  is  accomplished  by  Section 
16.218  (supra).   If  each  City  department  had  its  own  grievance 
procedure  and  each  Memorandum  of  Understanding  had  its  own 
grievance  procedure  as  well  as  the  procedure  set  forth  in 
Rule  34  there  could  be  a  lack  of  uniformity  within  the  City 
as  a  public  agency. 

There  is  no  prohibition  in  the  Charter  which  would 
prevent  the  Civil  Service  Commission  from,  adopting  a  grievance 
procedure  and,  although  the  Charter  does  not  specifically 
grant  the  authority  to  Civil  Service  to  adopt  such  a  rule, 
the  ordinance  of  the  Board  of  Supervisors  would  be  sufficient 
to  sustain  its  validity  under  the  reserve  powers  of  the 
Board  pursuant  to  Charter  Section  2,101, 

Charter  Section   3.201  and  Charter  Section  3.500  which 
give  the  Chief  Administrative  Officer  and  boards  and 
commissions  the  power  to  prescribe  reasonable  rules  and  regu- 
lations for  the  conduct  of  its  affairs  and  for  the  conduct 
and  government  of  its  officers  and  employees  does  not 
extend  to  grievance  procedures.   The  grievance  procedure 
is  designed  to  govern  disputes  which  arise  concerning  depart- 
mental rules  and  regulations. 

In  short,  the  grievance  procedure  is  an  integral  part 
of  the  City  employer-employee  procedures.   When  Charter  Sections 
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3.201  and  3.500  became  effective,  methods  to  establish  modern 
employee-employer  relationships  were  a  subject  of  the  future. 
The  original  Brown  Act  was  not  enacted  until  1961  and  was  not 
amended  substantially  to  its  present  form  of  the  Meyers- 
Kilias-Brown  Act  until  1968.   Thereafter  the  City  enacted 
its  own  Em.ployee   Relations  ordinance.   The  grievance  procedure 
was  a  product  of  employee-employer  legislation  and  is  more 
properly  a  part  of  this  scheme  of  legislation  rather  than 
being  read  into  prior  legislation  setting  forth  controls 
which  department  heads  generally  have  over  the  employees 
within  their  departments. 

For  the  reasons  stated  herein  it  is  my  opinion  that 
Rule  34  concerning  grievance  procedures  is  an  integral  part 
of  the  employee-employer  relationship  and  is  therefore  manda- 
tory in  all  departments  of  City  government. 

This  opinion  has  not  addressed  itself  to  the  legality 
of  the  individual  provisions  of  Rule  34.   If  there  is  any 
question  about  the  validity  of  any  of  the  provisions  of 
Rule  34  a  separate  request  for  opinion  should  be  asked  of  this 
office. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


THOMAS  A.  TOOMEY,  JR. 
Chief  Deputy  City  Attorney 


APPROVED; 


City  Attorney 
TAT : dkms 
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SUBJECT; 


Proposition  C  Adopted  by  the  Voters 
at  the  Election  of  November  7,  1978 


OOUUt.icNTb   DEPT. 
a.F.  PUjLIC  L.aRARY 


REQUESTED  BY; 


Roger  Boas 

Chief  Administrative  Officer 


PREPARED  BY; 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Are  the  offices  of  Tax  Collector  and  County  Clerk  prior 
to  July  1,  1979,  when,  pursuant  to  Proposition  C  amending  Charter 
Section  3.510  they  come  under  the  control  of  the  Treasurer  and 
the  Superior  Court  respectively,  under  the  administrative 
jurisdiction  of  the  Chief  Administrative  Officer? 

2.  May  the  Chief  Administrative  Officer  combine  the  Real 
Estate  Department,  the  Purchasing  Department,  or  other  departments 
now  reporting  directly  with  him  to  the  Department  of  Governmental 
Services? 

3.  May  the  Chief  Administrative  Officer  designate  as  the 
appointing  officer  for  the  Department  of  Governmental  Services  an 
appointing  officer  of  a  Department  under  his  jurisdiction  which 
has  been  combined  with  the  Department  of  Governmental  Services? 

4.  May  the  Chief  Administrative  Officer  designate  members 
of  his  staff  or  another  Department  Head  as  appointing  officer  for 
the  Department  of  Governmental  Services? 

CONCLUSIONS 


1.  Yes. 

2.  Yes. 

3.  Yes. 

4.  No. 
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ANALYSIS 

In  the  election  of  November  7,  1978,  Proposition  C  was 
adopted  by  the  voters.   Proposition  C  amended  Section  3.510  of 
the  Charter.   As  a  result  of  this  amendment,  the  Chief 
Administrative  Officer  (hereinafter  referred  to  as  the  CAO)  faces 
several  practical  problems  relating  to  his  authority  over  the 
various  departments  and  offices  under  his  jurisdiction.   This 
opinion  is  intended  to  explain  the  changes  brought  about  by  the 
amendment  to  Charter  Section  3.510  and  to  analyze  and  identify 
the  powers  and  duties  of  the  CAO  following  that  amendment. 

Ever  since  the  1932  Charter  was  adopted,  the  Charter  has 
charged  the  CAO  with  responsibility  for  executive  administration 
of  those  types  of  departments  which  would  be  administered  by, 
".  .  .  the  executive  of  a  business  organization  .  .  ."   See 
Francis  Keesling,  San  Francisco  Charter  of  1931,  p.  42.   Pursuant 
to  that  principle,  the  Charter  in  Section  3.510  placed  under  the 
administrative  responsibility  of  the  CAO  various  departments 
including,  but  not  limited  to,  the  Department  of  Finance  and 
Records,  the  Purchasing  Department,  the  Real  Estate  Department, 
the  Department  of  Public  Works,  the  Department  of  Electricity, 
the  Department  of  Public  Health,  the  Coroner's  Office,  the  County 
Agricultural  Department  and  the  Department  of  Weights  and 
Measures. 

The  Department  of  Finance  and  Records,  administered  by  the 
Director  of  Finance  and  Records  consisted  of  various  offices 
including  the  Tax  Collector,  Registrar  of  Voters,  Recorder, 
County  Clerk  and  the  Public  Administrator. 

Ever  since  1932,  the  Charter  has  charged  the  CAO  for 
responsibility, 

".  .  .to  the  Mayor  and  the  Board  of  Supervisors 
for  the  administration  of  all  affairs  of  the  city 
and  county  that  are  placed  in  his  charge  by  the 
provisions  of  this  Charter  and  by  ordinance,  and 
to  that  end  he  shall  have  the  powers  and  it  shall 
be  his  duty  to  exercise  supervision  and  control 
over  all  administrative  departments  which  are 
under  his  jurisdiction;  to  appoint  the  heads  of 
departments  under  his  control  .  .  ." 

"The  chief  administrative  officer  may  designate 
an  officer  or  employee  in  any  department  under 
his  jurisdiction  to  exercise  the  powers  and 
perform  the  duties  of  any  county  office  not 
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specifically  designated  by  this  charter."   See 
Charter  Section  3.201. 

Ever  since  1932,  the  Charter  has  given  further  broad 
administrative  responsibility  to  the  CAO  in  the  following  terms, 

"The  .  .  .  chief  administrative  officer  ...  on 
his  .  .  .  own  motion,  may  combine  or  may  transfer 
and  redistribute  among  departments  or  offices 
under  his  .  .  .  authority  .  .  .  any  function  or 
duty  assigned  to  or  continued  by  this  charter  in 
any  department."   See  Charter  Section  3.501. 

When  one  reads  Charter  Section  3.201  and  Charter  Section 
3.501,  one  must  conclude  that  from  its  very  inception,  the  1932 
Charter  accorded  to  the  CAO  broad  discretion  in  allocating 
amongst  the  departments  under  his  jurisdiction  and  control  the 
responsibility  for  performing  the  various  duties  and  functions 
which  the  Charter  placed  under  his  jurisdiction.   In  this  regard, 
Mr.  Keesling  further  notes  at  page  42, 

"It  was  the  intention  of  the  freeholders  that  one 
of  the  department  heads  should  be  assigned  as 
Director  of  Finance  unless  circumstances 
compelled  otherwise." 

It  is  therefore  clear  that  ever  since  1932,  the  CAO  could  have 
chosen  any  one  of  his  department  heads  to  serve  as  Director  of 
Finance  and  Records. 

Next,  the  amendment  embodied  in  Proposition  C  and  its  effect 
on  the  structure  of  city  government  must  be  discussed.   That 
proposition  amended  Charter  Section  3.510  of  the  Charter  by 
renaming  the  Department  of  Finance  and  Records,  the  Department  of 
Governmental  Services.   In  addition,  the  amendment  abolished  the 
Director  of  Finance  and  Records  who  served  at  the  pleasure  of  the 
CAO  and  who  administered  the  department.   The  amendment  provides 
that  the  CAO  shall  administer  the  Department  of  Governmental 
Services.   The  amendment  removed  from  the  jurisdiction  of 
departments  of  the  administrative  control  of  the  CAO  the  County 
Clerk  and  the  Tax  Collector.   Charter  Section  3.510  now  provides 
in  relevant  part, 

"The  functions,  activities  and  affairs  of  the 
city  and  county  that  are  hereby  placed  under  the 
direction  of  the  chief  administrative  officer  by 
the  provisions  of  this  Charter,  and  the  powers 
and  duties  of  officers  and  employees  charged  with 
specific  jurisdiction  thereof,  shall,  subject  to 
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the  provisions  of  Section  11.102  and  Section 
3.501  of  this  Charter,  be  allocated  by  the  chief 
administrative  officer,  among  the  following 
departments:   Department  of  Governmental  Services, 
which  shall  include  the  functions  and  personnel 
of  the  offices  of  Registrar  of  Voters,  Recorder, 
Public  Administrator  and  such  other  functions  as 
may  be  assigned  by  the  chief  administrative 
officer,  and  shall  be  administered  by  the  chief 
administrative  officer." 

Proposition  C  therefore  renamed  the  Department  of  Finance 
and  Records,  calling  it  the  Department  of  Governmental  Services, 
removing  the  offices  of  County  Clerk  and  Tax  Collector  from  the 
administrative  jurisdiction  of  the  CAO  and  charged  the  CAO  with 
administrative  responsibility  for  the  Department  of  Governmental 
Services.   Your  questions  and  the  responses  thereto  are  set  forth 
below  ser iatim. 

1.   Are  the  offices  of  Tax  Collector  and  County  Clerk  prior 
to  July  1,  1979,  when,  pursuant  to  Proposition  C  amending  Charter 
Section  3.510  they  come  under  the  control  of  the  Treasurer  and 
the  Superior  Court  respectively,  under  the  administrative 
jurisdiction  of  the  Chief  Administrative  Officer? 

The  first  question  you  propound  relates  to  the  offices  of 
Tax  Collector  and  County  Clerk.   Proposition  C  removed  the  office 
of  Tax  Collector  from  the  jurisdiction  of  the  CAO  consolidating 
that  office  and  its  duties  into  the  office  of  the  Treasurer 
effective  July  1,  1979.   See  Section  3.405  of  the  Charter  as 
amended.   And,  effective  July  1,  1979,  the  office  of  County  Clerk 
is  placed  under  the  direction  of  the  Superior  Court.   See  Charter 
Section  4.103.   Proposition  C  became  effective  on  December  5, 
1978,  pursuant  to  Section  23723  of  the  Government  Code  when  the 
amendment  was  accepted  and  filed  by  the  Secretary  of  State 
pursuant  to  the  provisions  of  Section  23724  of  the  Government 
Code. 

Thus,  as  of  December  5,  1978,  and  until  July  1,  1979,  no 
express  provision  is  made  in  the  Charter  for  administrative 
control  over  the  Tax  Collector  or  the  County  Clerk.   The  question 
then  is  whether  the  Tax  Collector  and  the  County  Clerk  exist  in 
limbo  or  are  they  subject  to  the  administrative  jurisdiction  and 
control  of  some  superior  authority. 

It  is  important  to  note  that  both  the  Tax  Collector  and  the 
County  Clerk  are  designated  as  "offices"  in  the  structure  of  city 
government.   Both  offices  have  always  been  subject  to  the 
administrative  control  of  a  department  of  city  government.   And 
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the  Charter  provides  consistently  that  "offices"  are  always 
subject  to  the  jurisdictional  control  of  a  "department."   See  for 
example  the  office  of  Registrar  of  Voters,  which  is  subject  to 
the  administrative  control  of  the  Department  of  Goverrunental 
Services.   See  also  Charter  Section  3.501,  which  makes  it  clear 
that  department  heads  have  administrative  responsibilities  which 
office  administrators  do  not  have.   For  example,  they  are 
"appointing  officers,"  and  they  draft  all  requisitions  for  the 
purchase  of  materials,  supplies  and  equipment.   It  is, 
furthermore,  clear  that  the  people  did  not  intend  to  abolish  the 
functions  and  duties  of  the  offices  of  Tax  Collector  and  County 
Clerk. 

Since  both  these  agencies  rank  as  "offices"  in  city 
government,  since  both  provide  essential  county  services  which 
must  be  continued,  since  all  offices  in  the  structure  of  city 
government  are  placed  under  departments,  since  the  CAO,  by  the 
virtue  of  the  amended  text  of  Section  3.510,  may  assign,  "other 
functions"  to  the  Department  of  Governmental  Services,  since  it 
is  the  clear  intent  of  the  voters  not  to  consummate  the  transfer 
of  the  offices  of  County  Clerk  and  Tax  Collector  until  July  1, 
1979,  and  since  the  administrative  heads  of  the  offices  of  County 
Clerk  and  Tax  Collector  do  not  have  all  the  powers  and  duties 
necessary  for  the  full  running  of  their  offices,  you  are  hereby 
advised  that  it  must  be  concluded  that  the  people  chose  to  leave 
the  offices  of  Tax  Collector  and  County  Clerk  under  the 
jurisdiction  of  CAO  until  July  1,  1979.   Under  his  general 
administrative  powers,  the  CAO  may  place  those  offices  under  the 
Department  of  Governmental  Services  to  be  administered  by  the  CAO 
until  July  1,  1979. 

Your  remaining  questions  relate  to  the  power  of  the  CAO  to 
organize  those  departments  under  his  jurisdiction  and  to 
designate  the  department  head  and/or  others  to  act  as  "appointing 
officers".   Your  remaining  questions  are  set  forth  and  the 
responses  thereto  follow. 

2.   May  the  CAO  combine  other  departments  reporting  to  him 
under  the  Charter  with  the  Department  of  Governmental  Services? 

In  setting  out  the  various  departments  under  the  CAO,  the 
drafters  of  the  1932  Charter  sought  to  center  executive 
administration  of  each  of  these  departments   in  an  individual 
executive,  who  in  turn  answered  to  the  CAO  (see  Keesling,  supra, 
p.  42).   Thus,  there  is  embodied  in  the  first  paragraph  of 
Charter  Section  3.510  the  principle  that, 

"The  functions,  activities  and  affairs  of  the 
city  and  county  that  are  hereby  placed  under  the 
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direction  of  the  chief  administrative  officer  by 
the  provisions  of  this  Charter,  and  the  powers 
and  duties  of  officers  and  employees  charged  with 
specific  jurisdiction  thereof,  shall,  subject  to 
the  provisions  of  Section  11.102  and  Section 
3.501  of  this  Charter  be  allocated  by  the  chief 
administrative  officer,  among  the  following 
departments:  ..." 

It  is  clear  that  the  drafters  of  the  1932  Charter  sought  in 
Section  3.510  to  place  functions  and  duties  under  the  CAO  to  be 
allocated  by  him  amongst  enumerated  departments.   The  amendment 
to  Section  3.510  establishing  the  Department  of  Governmental 
Services  further  reinforces  this  conclusion.   In  listing  the 
"following  departments",  Charter  Section  3.510  provides  in 
relevant  part, 

"...  Department  of  Governmental  Services  which 
shall  include  the  functions  and  powers  of  the 
offices  of  Registrar  of  Voters,  Recorder,  Public 
Administrator  and  such  other  functions  as  may  be 
assigned  by  the  chief  administrative  officer.  .  . " 

It  is  clear  that  the  CAO  may  assign  the  functions  and  duties  of 
other  departments  and  officers  under  his  control  to  the 
Department  of  Governmental  Services. 

This  conclusion  is  reinforced  by  the  language  in  Section 
3.501  of  the  Charter  quoted  above  which  empowers  the  CAO  to 
combine,  transfer  or  redistribute  among  departments  or  offices 
under  his  authority  any  function  or  duty  assigned  to  any 
department . 

Therefore,  the  amendment  to  Section  3.510  of  the  Charter 
abolishing  the  Department  of  Finance  and  Records  and  the  position 
of  Director  of  Finance  and  Records  creating  a  new  Department  of 
Governmental  Services  and  placing  that  department  directly  under 
the  CAO  must  not  be  read  as  a  curtailment  of  his  functions  and 
powers.   Therefore,  if  the  CAO  chose  to  combine  the  Department  of 
Electricity  and  the  Department  of  Governmental  Services,  he  is 
empowered  to  do  so  under  his  authority  to  combine,  transfer  or 
redistribute  functions  and  duties  assigned  to  him  amongst  the 
departments  under  his  jurisdiction. 

3.   May  the  CAO  assign  a  department  head  the  duties  and 
functions  of  "appointing  officer"  for  the  Department  of 
Governmental  Services? 
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This  question  arises  because  Proposition  C  abolished  the 
position  of  Director  of  Finance  and  Records  and  provided  that  the 
Department  of  Governmental  Services  was  to  be  administered  by  the 
CAO.   This  creates  somewhat  of  a  paradox  in  city  government 
because  it  places  the  Chief  Administrative  Officer  as  the  head  of 
all  departments  and  offices  under  his  control  and  then  also  places 
him  in  charge  of  one  of  the  departments  under  his  control. 
Therefore,  he  is  in  essence  made  his  own  boss.   As  noted  above, 
the  CAO  may  combine,  transfer  or  redistribute  functions  or  duties 
assigned  by  the  Charter  to  any  department  under  his  control.   His 
power  would  include  the  power  to  combine  responsibility  for 
administering  the  Department  of  Governmental  Services  with 
responsibility  for  administering  some  other  department  such  as 
the  Purchasing  Department,  for  example.   Thus,  the  CAO  may  combine 
the  Purchasing  Department  with  the  Department  of  Governmental 
Services  and  specify  that  the  Purchaser,  who  is  the  department 
head  of  the  Purchasing  Department,  will  also  serve  as  appointing 
officer  performing  all  other  duties  of  department  heads  identified 
in  Charter  Section  3.501. 

4.   May  the  CAO  assign  to  a  member  of  his  staff  the  duties 
and  functions  of  appointing  officer  of  the  Department  of 
Governmental  Services? 

This  question  basically  asks  whether  the  power  of  the  CAO 
under  Charter  Section  3.501  to  combine,  transfer  and  redistribute 
among  departments  and  offices  under  his  authority,  functions  and 
duties  assigned  to  those  departments  includes  the  power  to  assign 
to  a  member  of  his  staff  responsibility  for  serving  as  appointing 
officer,  and,  I  presume,  performing  all  the  other  functions  of  a 
department  head  specified  in  Charter  Section  3.501. 

The  Charter  specifies  those  persons  who  may  exercise  the 
executive  responsibilities  set  forth  in  Charter  Section  3.501. 
For  the  purposes  of  the  Department  of  Governmental  Services,  any 
person  who  performs  those  functions  must  be  a  "department  head". 
Therefore,  the  CAO  may  not  designate  a  member  of  his  staff  to 
serve  as  "department  head"  of  the  Department  of  Governmental 
Services.   Nor  may  the  CAO  authorize  someone  on  his  staff  to 
exercise  those  powers.   The  CAO  must  either  exercise  those  powers 
himself  or  assign  a  department  head  of  another  department  on  his 
staff  to  perform  those  functions.   It  should  be  noted  that  the  CAO 
may  serve  himself  as  the  department  head  of  the  Department  of 
Governmental  Services  as  contemplated  by  the  Charter  amendment. 
In  that  capacity,  he  may  direct  a  member  of  his  staff  to  perform 
the  day-to-day  tasks.   However,  the  CAO  would  remain  the 
appointing  officer,  would  prepare  all  requisitions,  and  would 
perform  all  other  functions  of  department  heads  in  his  own  name. 
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The  staff  member  may  not  perform  these  functions  in  his  or  her 
own  name. 

Respectfully  submitted, 

By  


APPROVED: 


THOMAS  A.  TOOMEY,  JR. 
Chief  Deputy  City  Attorney 


By 

BURK  E.  DELVENTHAL 

Deputy  City  Attorney 


City  Attorney 
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SUBJECT: 


Jurisidiction  over  the  Real  Property  West  of 
the  Westerly  Curb  Line  of  the  Lower  Great 
Highway  and  East  of  the  Golden  Gate  National 
Recreation  Area  between  Lincoln  Avenue  on  the 
North  and  Sloat  Boulevard  on  the  South 


REQUESTED  BY: 


PREPARED  BY: 


Bernard  Barron 
Superintendent  of  Parks 

Mc  Morris  M.  Dow 
Utilities  General  Counsel 


APR 


DOC' 

e.F. 


QUESTION  PRESENTED 

Which  department  of  the  City  and  County  of  San  Francisco 
has  jurisdiction  over  the  real  property  west  of  the  westerly 
euro  line  of  the  lower  Great  Highway  and  east  of  the  Golden 
Gate  National  Recreation  area  between  Lincoln  Avenue  on  the 
North  and  Sloat  Boulevard  on  the  South,  for  purposes  of 
authorizing  Municipal  Railway  use? 

CONCLUSION 


the 


Jurisdiction  over  the  described  real  property  reposes 
Recreation  and  Park  Conutiission. 


in 


ANALYSIS 

This  question  arises  because  of  a  letter  from  this  office 
to  the  Program  Manager  of  the  Transit  Improvement  Program  dated 
July  10,  1978,  in  which  it  was  stated  that  an  inquiry  to  the 
Department  of  Real  Estate  had  revealed  that  the  Department  of 
Public  Works  has  jurisdiction  over  the  entire  roadway  portion 
of  the  property.   The  reason  for  making  an  inquiry  of  that 
department,  which  is  in  charge  of  the  Director  of  Property,  is 
found  in  Charter  section  7.400,  paragraph  4,  which  reads  in 
part  as  follows: 
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"The  director  of  property  shall  maintain 
complete  records  and  maps  of  all  real  property 
owned  by  the  city,  which  shall  show  the 
purchase  price,  if  known,  and  the  department  in 
charge  of  each  parcel,  with  reference  to  deeds 
or  grants  establishing  the  city's  title." 
[Emphasis  supplied] 

The  conclusion  that  the  Department  of  Public  Works  had 
jurisdiction  was  questioned  by  a  number  of  people,  including 
the  Superintendent  of  Parks  and  has  occasioned  a  review  of  the 
legal  history  of  the  Great  Highway,  with  the  concurrence  of  the 
Director  of  Property,  and  that  review  is  synopsized  in  this 
opinion . 

The  specific  Municipal  Railway  use  for  which  approval  is 
sought  would  be  to  provide  a  terminal  area  for  the  "N"  street 
car  line  at  the  westerly  end  of  Judah  Street.   Instead  of  the 
loop  now  in  use  at  lower  Great  Highway  and  Judah  Street,  the 
plan  of  the  Municipal  Railway,  Transit  Improvement  Program, 
would  involve  turning  both  Judah  Street  tracks  northerly  into 
what  is  now  a  berm  area  westerly  of  the  west  curb  of  lower 
Great  Highway  and  extending  northerly  some  200  or  300  feet 
toward  Irving  Street. 

The  Great  Highway  was  set  aside  for  public  use  pursuant 
to  Order  No.  733  of  the  Board  of  Supervisors  on  October  8, 
1866,  (Outside  Land  Ordinance),  by  the  Outside  Land  Map  which 
was  authorized  by  Order  No.  800  of  the  Board  of  Supervisors  on 
January  14,  1868,  and  'by  the  State  Legislature  on  March  27, 
1868,  (Statutes  of  1868  Chapter  331). 

The  Outside  Land  Map  shows  the  area  labeled  "great 
highway"  as  consisting  of  all  land  within  the  boundaries  of  the 
"four  league  line"^  and  "...  south  of  a  line  drawn  due 
south,  81  degrees  and  35  minutes  east,  magnetic,  through  Seal 
Rock,  and  west  of  a  line  easterly  not  less  than  200  feet  from 


1  The  southern  boundary  of  the  Pueblo  Grant,  the  so-called 
"four  league  line"  is  a  straight  line  drawn  generally  east  to 
west  across  the  San  Francisco  peninsula  at  that  place  where 
exactly  four  square  leagues  of  the  land  of  the  peninsula  lay  to 
the  north  of  said  line  on  July  7,  1846,  (see  Order  No.  800 
(1868)  of  the  Board  of  Supervisors  and  the  Outside  Land  Map). 
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ordinary  high  water  mark  .  .  .  ."   The  land  so  described  was 
thereby  set  aside  ".  .  .  for  use  as  a  public  highway. "^   The 
reservation  for  use  as  a  public  highway  has  never  been  revoked 
or  changed. 

Continuing  the  legislative  review,  by  an  act  dated 
April  4,  1870  (Statutes  of  1870  Chapter  538)  in  section  1,  the 
legislature  provided  that  "the  lands  designated  upon  a  map  of 
the  outside  lands  ...  by  the  word  'Park,'  to  wit:   Extending 
from  Stanyan  Street  on  the  east  to  the  Pacific  Ocean,  is  hereby 
designated,  and  shall  be  known  as  the  'Golden  Gate  Park;'  and 
the  other  parcel  of  land  fronting  on  Haight  Street,  and  also 
marked  'Park,'  is  hereby  designated,  and  shall  be  known  as 
'Buena  Vista  Park; '  and  also  the  land  marked  on  said  map 
'Avenue'  extending  from  Baker  Street  westward  until  it  crosses 
Stanyan  Street,  shall  be,  and  remain  public  parks  of  said  city 
and  county,  and  shall  be  improved  as  such  by  the  Commissioners 
hereinafter  mentioned  and  their  successors." 

It  is  noteworthy  that  this  reservation  of  Golden  Gate 
Park  for  park  purposes,  between  the  northerly  and  southerly 
boundaries  of  the  park,  extending  westward  to  the  ocean 
overlaps  the  1868  reservation  for  road  purposes  of  a  portion  of 
the  Great  Highway.   No  similar  reservation  has  been  found 
respecting  the  area  under  discussion  in  this  opinion. 

Succeeding  sections  of  the  1870  statute  provided  that 
said  parks  and  avenues  were  to  be  under  the  exclusive  control 
and  management  of  a  board  of  three  commissioners,  known  as 
"park  commissioners".   The  board  in  Section  4  was  given  full 
and  exclusive  power  to  govern,  manage  and  direct  the  said  parks 
and  avenues.   No  reference  is  made  to  the  Great  Highway,  but 
this  statute  is  incorporated  by  reference  in  a  subsequent 
statute.   (Chapter  231,  Statutes  of  1874). 

After  officially  naming  the  area  described  in  section  9 
of  Order  No.  800  as  the  "Great  Highway,"  this  latter  statute 
provided  that  the  board  of  park  commissioners  had  jurisdiction 
over  the  Great  Highway.  Another  act  dated  March  30,  1872,  was 
also  incorporated  by  reference.  These  two  last  mentioned  acts 
inter  alia ,  authorized  the  board  of  park  commissioners  to  sell 
bonds  for  a  park  improvement  fund  and  to  expend  money  on  park 


2  See  Section  9,  Order  No.  800  (1868). 


OPINION  NO.  79-18 
Bernard  Barron  4  March  8,  1979 


improvements  and  to  spend  not  to  exceed  $20,000  ".  .  .on  such 
of  the  public  streets  of  said  city  leading  to  said  avenues  and 
parks  as  in  the  judgement  of  said  Commissioners  shall  best 
subserve  the  public  convenience  .  .  .  ." 

A  subsequent  statute  (St.  1889  Ch.  135)  restated  and 
confirmed  the  authority  of  the  boards  of  park  commissioners 
over  "all  lands,  parks,  highways,  and  avenues  in  any  city  or 
city  and  county  of  this  state,  which  have  been  heretofore  set 
apart  by  law  .  .  .  ." 

In  San  Francisco's  first  home  rule  charter  of  1898  (in 
full  force  and  effect  January  8,  1900)  Article  14,  Section  1 
described  those  areas  under  the  exclusive  management  of  the 
Park  Commission,  including:   ".  .  .  that  certain  highway 
bounded  on  the  west  by  the  Pacific  Ocean,  and  designated  upon 
said  map  as  'Great  Highway'". ^ 

At  the  November  8,  1927,  election.  Proposition  No.  1,  the 
"Boulevard  Bond  Issue"  was  adopted  by  a  vote  of  the  people.   It 
authorized  the  issuance  of  general  obligation  bonds  to  improve 
a  number  of  boulevards  in  San  Francisco,  namely,  the  Bayshore 
Highway,  Alemany,  Junipero  Serra,  the  Nineteenth  Avenue 
Extension,  Sunset,  the  esplanade  in  the  vicinity  of  the  Great 
Highway  between  Fulton  Street  and  Lincoln  Way,  and  "an 
improvement  of  the  Great  Highway  from  Lincoln  Way  southerly  to 
Sloat  Boulevard."   The  bond  issue  also  included  the  Van  Ness 
Avenue  extension  between  Twelfth  and  Mission  and  Thirteenth  and 
Howard  Streets.   The  bond  issue  further  authorized  the 
construction  of  incidental  feature  such  as  approaches, 
structures,  pavements,  curbs,  sidewalks,  sewers,  and  so  forth. 

Pursuant  to  the  1927  bond  issue,  the  Great  Highway  was 
constructed,  including  the  embankment  or  berm,  the  pavement  on 
its  surface,  public  restrooms,  concrete  benches  and  access 
tunnels  under  the  roadbed  to  the  beach  beyond. 

Section  6  of  Article  14  of  the  1898  Charter  gave  the  park 
commissioners  "...  complete  and  exclusive  control,  management 
and  direction  of  the  aforesaid  parks,  squares,  avenues  and 
grounds,  and  the  exclusive  right  to  erect  and  superintend  the 


"^  The  map  referred  to  is  the  aforementioned  outside 
land  map  authorized  by  Order  No.  800  (1868) . 
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erection  of  buildings  and  structures  thereon."   This  language 
remained  substantially  as  indicated  until  adoption  of  a  new 
Charter  in  1932.   Section  2  of  the  1932  Charter  stated: 

"The  powers  or  duties  vested  in  city  and  county 
officers,  boards  or  commissions  by  law  or  under 
the  charter  superseded  by  this  charter  shall  be 
exercised,  continued  and  carried  out  by  their 
successors  or  by  other  city  and  county 
officers,  boards  or  commissions,  consistent 
with  the  provisions  of  this  charter." 

Section  41  of  the  1932  Charter  provided  that  the  park 
commissioners  "...  shall  have  the  complete  and  exclusive 
control,  management,  and  direction  of  the  parks,  squares, 
avenues,  grounds  and  recreation  centers,  now  or  hereafter 
placed  under  charge  of  the  commission,  including  exclusive 
right  to  erect  and  to  superintend  the  erection  of  buildings  and 
structures  thereon,  except  as  in  this  charter  otherwise 
provided. " 

In  1949  Section  40  of  the  Charter  was  amended  to  combine 
the  recreation  department  and  the  park  department  under  the 
management  of  a  Recreation  and  Park  Commission.   The  powers  of 
each  of  the  former  commissions  continuing,  as  it  is  stated  that 
the  combined  commission  is  the  successor  in  all  regards  of  the 
former  two  commissions. 

With  the  foregoing  legislative  history,  there  can  be  no 
dispute  with  the  conclusion  that  the  Recreation  and  Park 
Commission  has  jurisdiction  over  the  Great  Highway  between 
Lincoln  Way  and  Sloat  Boulevard. 

Charter  Section  7.403(b)  states  in  part: 

"Except  as  provided  in  subsection  (c)  the 
recreation  and  park  commission  shall  not  lease 
any  part  of  the  lands  under  its  control  nor 
permit  the  building  or  maintenance  or  use  of 
any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to 
approval  of  the  board  of  supervisors  by 
ordinance." 
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The  quoted  language  has  no  application  here.   The  "lease" 
and  "permit"  restrictions  refer  to  a  right  granted  to  a  third 
person  in  park  land  and  not  to  city  uses  (City  Attorney's 
Opinion  No.  920,  January  13,  1955). 

It  has  been  suggested  that  the  Great  Highway  has  been 
dedicated  as  park  property.   Other  than  the  fact  that  it  has 
been  placed  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission,  there  is  nothing  in  the  legislative  history  to 
indicate  that  the  Great  Highway  has  been  dedicated  for  any 
other  purpose  than  that  of  a  public  highway.   The  fact  that 
funds  from  the  1927  boulevard  bond  issue  were  used  to  improve 
the  Great  Highway  is  supportive  of  its  dedication  as  a  highway 
and  the  use  of  a  portion  of  a  boulevard  for  street  railway 
purposes  would  not  be  inconsistent  therewith.   Although  the 
Boulevard  Bond  Fund  was  not  created  pursuant  to  state 
legislation  authorizing  the  formation  of  boulevard  districts 
and  the  financing  of  the  construction  of  boulevards  by  special 
assessments  against  the  abutting  properties,  but  was  done 
rather  by  a  general  obligation  bond  issue,  the  state 
legislation  after  1913  allowed  the  construction  of  street 
railways  in  boulevards  that  were  not  less  than  60  feet  in 
width.   The  Boulevard  Bond  Issue  of  1927  authorized  boulevard 
improvements  where  streetcar  tracks  did  exist,  notably  in  the 
Nineteenth  Avenue  extension  southerly  from  Sloat  Boulevard  to 
Junipero  Serra  and  in  at  least  one  block  on  Junipero  Serra  from 
St.  Francis  Circle  to  Ocean  Avenue.   While  Great  Highway  is  in 
no  sense  dedicated  as  a  park,  a  minor  incursion  into  a  park  for 
street  railway  purposes  has  been  held  to  be  not  inconsistent 
with  park  purposes  (Humphreys  vs.  San  Francisco  92  Cal.App.  69; 
relating  to  use  of  a  small  portion  of  the  south  side  of  Duboce 
Park  as  an  approach  to  the  easterly  portal  of  the  Sunset 
Tunnel) . 

It  has  also  been  suggested  that  to  permit  the  use  of  the 
described  portion  of  the  Great  Highway  for  Municipal  Railway 
purposes,  would  require  that  the  City,  pursuant  to  Charter 
Section  7.403(a),  follow  the  procedure  contained  in  Government 
Code  Sections  38440  et  seq,  relating  to  the  abandonment  of 
public  parks,  before  such  Municipal  Railway  use  can  be 
permitted.   Charter  Section  7.403(a),  however,  refers  only  to 
land  used  for  park  purposes  and  not  land  used  for  dedicated 
highways  which  happen  to  be  under  the  jurisdiction  of  the 
Recreation  and  Park  Commission.   In  addition.  Government  Code 
Section  38440  relates  only  to  the  discontinuance  and 
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abandonment  of  "use  as  a  public  park  of  any  land  owned  in  fee 
by  it  and  dedicated  or  placed  in  such  use  by  such  city  .  .  . 
."   As  has  been  previously  stated,  the  dedication  here  has  been 
as  a  public  highway  and  that  dedication  has  never  been  changed 
by  statute  or  otherwise. 

Section  1  of  the  Park  Code  states  "When  used  in  this 
Chapter  the  word  'park'  shall  include  all  grounds,  roadways, 
avenues,  the  Great  Highway,  parks  and  areas  under  the  control, 
management  or  direction  of  the  Park  Commission  .  .  .  ."   This 
definition,  however,  of  the  Great  Highway  as  a  "park"  is 
limited  to  its  use  in  the  Park  Code,  which  simply  regulates  the 
conduct  of  persons  using  the  various  parks  and  other  areas 
under  the  jurisdiction  of  the  Park  Commission  [Recreation  and 
Park  Commission] ,  and  cannot  by  itself  be  construed  as 
constituting  a  dedication  of  the  Great  Highway  as  a  park. 

You  are  therefore  advised  that  use  of  the  area  in 
question  will  require  application  to,  and  the  consent  of,  the 
Recreation  and  Park  Commission.   Whether  such  consent  is 
granted  or  withheld  is  within  the  discretion  of  that  body. 

You  are  reminded  that  the  subject  of  this  opinion  may 
also  require  approval  of  the  California  Coastal  Commission  and 
review  by  the  Planning  Commission  staff  for  master  plan 
compatibility. 

Respectfully  submitted, 


GEORGE  AGNOST 
City  Attorney 


By  llLllm^    ^'  U'.^ 


Mc  Morris  M.  Dow 
Utilities  General  Counsel 


Approved; 


City  Attorney 
MMD:gp 


GEORGE  AGNOST 
aiy  AHORNEy 

QTY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


March   15,    1979 


^  OPINION   NO.       79-19 


1  8  1979 


DOCUrSNTS  DEPT. 
8.F.  PU    -!3  L.BRARV 


SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


Disciplinary  Action  Against 

Uniformed  Members  of  the  Police  Department 
on  Disability  Pay  Status 

Charles  R.  Gain,  Chief  of  Police 

Dan  Maguire,  Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Can  the  Police  Department  discipline  a  member 
when  the  member  is  on  disability  pay  status? 

2.  If  so,  can  such  disciplinary  action  be  taken  on 
the  ground  that  the  member  is  engaging  in  secondary  employ- 
ment while  on  disability  pay  status? 

3.  What  penalties  can  be  imposed  in  such  situations? 

CONCLUSIONS 

1.  Yes. 

2.  Yes. 


3.   See  belov;. 


ANALYSIS 


The  fact  that  an  employee  is  on  disability  pay 
status  does  not  insulate  him  from  otherwise  permissible 
discipline.   Randolph  v.-  City  of  Los  Angeles  (1977)  67 
C.A.Bd  201,  206-7;  Judson  Steel  Corp.  v.  V^CAB  (1978)  22  C, 
3d  658,  667. 
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What  is  forbidden  is  discrimination  against  workers 
who  are  injured  in  the  line  of  duty.   It  is  clear  that  no 
department  can  punish  an  employee  because  the  employee 
avails  himself  on  his 'rights  under  the  Labor  Code  or  be- 
cause the  employee  makes  known  his  intention  to  or  dees 
testify  in  an  industrial  compensation  proceeding.   To 
punish  an  employee  for  the  above  reasons  is  a  misdemeanor. 
Labor  Code  §132 (a) . 

Situations  must  be  reviewed  on  an  individual  basis 
to  see  if  there  is  discrimination  within  the  meaning  of 
Labor  Code  §132. (a)  and  the  Judson  case,  cited  above. 
With  the  above  in  mind,  the  normal  work  rules  can  be  en- 
forced. 

Your  inquiry  alludes  to  a  specific  case  wherein  a 
member  worked  a  secondary  employment  while  on  disability 
pay  status.   While  all  the  facts  are  not  given  in  your 
letter,  this  situation  would  seem  to  violate  Rule  2.29.2 
of  your  Rules  and  Procedures,  which  reads: 

" [A  member]  shall  not  engage  in  any  other 
business  or  calling  while  off  duty  on  sick 
leave  with  pay  or  disability  leave  with  pay, 
notwithstanding  the  fact  that  prior  written 
permission  to  engage  in  such  other  business 
or  calling  has  been  received  from  the  Chief 
of  Police. " 

The  obvious  purpose  for  this  rule  is  that  if  a  member  is 
well  enough  to  work  for  someone  else  he  can  perform  some 
type  of  police  service.   As  long  as  this  rule  is  applied 
to  all  your  members  whenever  violations  are  discovered,  it 
can  be  enforced  in  this  case.   This  assumes,  of  course, 
that  it  is  not  being  used  to  punish  the  member  for  availing 
himself  of  industrial  benefits. 

As  explained  below.  Rules  5.55  and  5.57  do  not  seem 
as  appropriate  as  Rule  2.29.2.   Before  a  member  is  charged 
with  violating  Rule  5.55,  the  matter  should  be  referred  to 
the  Retirement  Board  to  determine  whether  the  nem.ber  is 
disabled  for  the  period  in  question.   Charter  §3.671 
specifies  that  the  Retirement  Board  is  the  sole  judge  of 
whether  one  is  disabled  by  reason  of  an  industrial  injury. 
If  the  Retirement  Board  decides  he  is  not  disebled,  then 
your  commission  could  decide  whether  the  person  was 
actually  "simulating"  disability. 
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If  the  facts  supported  it,  a  member  on  disability 
pay  could  be  charged  with  violating  Rule  5.57.   I  have  no 
knowledge  as  to  whether  the  individual  in  question  was  in 
contact  with  the  police  surgeon,  whether  he  was  given  con- 
flicting medical  advice,  or  whether  there  are  other  extenu- 
ating circuinstances. 

I  cannot  advise  as  to  what  the  appropriate  disci- 
pline would  be  in  any  particular  case.   This  would  be  for 
you  or  your  commission  to  decide,  based  on  the  facts. 
Charter  §8.343  sets  out  the  limits  of  any  discipline.   Ob- 
viously, a  reprimand  would  not  conflict  with  any  disability 
pay.   You  could  not  suspend  a  member's  pay  during  a  period 
the  Retirement  Board  determines  he  is  disabled.   You  could 
postpone  a  suspension  until  after  the  member  is  off  dis- 
ability pay.   A  fine  is  authorized  by  Charter  §8.343.   It 
could  be  imposed  while  a  member  is  on  disability  pay 
status.   However,  a  fine  could  not  be  subtracted  from  any 
disability  pay  owed  the  member. 

In  conclusion,  each  case  must  be  reviewed  on  its 
own  facts.   Whenever  you  have  a  specific  case  you  should 
consult  with  the  Deputy  City  Attorney  assigned  to  the  Re- 
tirement Board. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


Dan  Maguire 

Deputy  City  Attorney 


APPROVED; 


City  Attorney 
DM:g 


C47 


GEORGE  AGNOST 

ary  AnosMrr 
""      ory  HALL 
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^  OPINION  NO.   79-20 


SUBJECT: 

REQUESTED  BY: 
PREPARED: 


Applicability  of  Administrative  Code 
Section  3.13  To  Art  Adornment  Purchases 
By  The  Airports  Commission 


Commissioner  Edward  Fleishell 
Airports  Commission 

James  L.  Lazarus 
Deputy  City  Attorney 

QUESTIONS 


APR  1  8  1979 


DOCL 
8.F.  f 


1.  Does  Charter  Section  3.601  apply  to  art  adornment 
purchases  made  by  the  Airports  Commission? 

2.  Does  San  Francisco  Administrative  Code  Section  3.13 
apply  to  art  adornment  purchases  made  by  the  Airports  Commission^ 

CONCLUSIONS 
1.   Yes. 


Yes 


ANALYSIS 


The  Airports  Commission  in  Charter  Section  3.691  is  granted 
broad  authority  regarding  improvements  at  San  Francisco 
International  Airport: 

"The  airports  commission  shall  have  and 
succeed  to  all  powers  and  duties  in  the 
management  and  control  of  San  Francisco 
International  Airport  heretofore  vested  in  the 
public  utilities  commission.   The  airports 
commission  shall  have  possession,  management, 
supervision,  operation  and  control  of  said 
airport  and  of  all  other  airport  properties 
wherever  situated  as  it  may  acquire  or  which 
may  be  placed  under  its  control.   In  locating 
and  determining  the  character  and  type  of 
improvements  and  additions,  betterments  or 
extension  to  airport  properties  under  its 
control,  the  commission  shall  in  each  case 
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first  secure  the  written  recommendation  of  the 
director  of  airports,  including  analysis  of 
cost,  service  and  estimated  revenue  of  all 
proposed  alternatives  determined  feasible  by 
said  director.   Subject  to  the  provisions  of 
section  7.400  of  this  charter,  the  commission 
shall  have  the  power  to  purchase,  lease  or 
otherwise  acquire  all  such  lands,  property, 
improvements  or  related  facilities  as  it  may 
deem  necessary  or  convenient  in  the  exercise  of 
the  authority  granted  hereunder." 

Charter  Section  3.693  invests  the  Director  of  Airports  with 
the  power  and  duty 

".  .  .to  supervise  and  manage  the  design, 
construction,  maintenance  and  operation  of  all 
work  or  works  authorized  by  the  (airports) 
commission  .  .  ." 

The  Art  Commission  is  created  by  Charter  Section  3.600  and 
its  functions,  powers  and  duties  are  set  forth  in  Section  3.601 
of  the  Charter,  which  provides  in  pertinent  part  as  follows: 

"No  work  of  art  shall  be  contracted  for  or 
placed  or  erected  on  property  of  the  city  and 
county  or  become  the  property  of  the  city  and 
county  by  purchase,  gift,  or  otherwise.  . 
unless  such  work  of  art,  or  a  design  or  model 
of  the  same  as  required  by  the  art  commission, 
together  with  the  proposed  location  for  such 
work  of  art,  shall  first  have  been  submitted  to 

and  approved  by  the  commission The 

Commission  shall  have  similar  powers  with 
respect  to  the  design  of  buildings,  bridges, 
viaducts,  elevated  ways,  approaches,  gates, 
fences,  lamps  or  other  structures  erected  or  to 
be  erected  upon  land  belonging  to  the  city  and 
county.   Said  commission  shall  so  act  and  its 
approval  shall  be  required  for  every  such 
structure  which  shall  hereafter  be  erected  or 
contracted  for.  .  ." 

"The  Commission  shall  exercise  all 
reasonable  supervision  of  policy  connected  with 
the  arts  as  may  hereafter  be  assigned  to  it  by 
ordinance  or  executive  action."   [Emphasis 
added .  J 

This  office  interpreted  the  scope  of  Section  3.601  in 
Opinion  78-78: 
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"Pursuant  to  Charter  Section  3.601,  no 
officer  or  employee  of  the  City  and  County  may 
purchase  a  work  of  art  for  public  buildings 
unless  such  art  has  been  submitted  to  the 
commission  for  its  approval.   It  is  my  opinion 
that  this  section,  without  reference  to 
Administrative  Code  Section  3.13  .  .  .  only 
grants  to  the  commission  veto  power  over  art 
purchases  proposed  by  other  city  departments  or 
officers.   Charter  Section  3.601  does  not 
invest  sole  purchasing  authority  in  the 
commission.   On  the  contrary,  it  contemplates 
the  purchase  of  art  by  officers,  such  as  the 
Chief  Administrative  Officer,  provided  the  work 
of  art  has  been  first  'submitted  to  and 
approved  by  the  commission.'"   (See  also  City 
Attorney  Opinion  No.  60-1469)  . 

The  Board  of  Supervisors  established  an  art  adornment 
program  pursuant  to  Administrative  Code  Section  3.13: 

"Before  proposing  a  bond  issue  or  making  a 
request  for  an  appropriation  for  the 
construction  of  a  building  or  an  addition  to  a 
building,  the  officer,  board  or  commission 
concerned  shall  submit  the  subject  matter  to 
the  art  commission  for  its  recommendation  as  to 
the  amount  that  should  be  added  thereto  for  the 
adornment  of  the  proposed  structure  with 
painting,  sculpture  or  other  work  of  art,  said 
amount  not  to  exceed  two  per  cent  (2%)  of  the 
gross  estimated  project  cost,  exclusive  of  the 
items  proposed  for  such  adornment. 

"The  art  commission  shall  within  sixty 
days  after  submission  forward  its 
recommendation  to  the  officer,  board  or 
commission  concerned,  to  the  mayor  and  to  the 
board  of  supervisors. 

"Failure  of  the  art  commission  to  make  a 
recommendation  within  such  time  shall  be  deemed 
equivalent  to  a  recommendation  that  no  amount 
is  to  be  included  for  adornment. 

"The  art  commission  shall  supervise  and 
control  the  expenditure  of  all  funds 
appropriated  for  adornment  and  may  allocate  an 
amount  not  in  excess  of  five  per  cent  (5%)  of 
said  funds  for  all  necessary  and  reasonable 
administrative  costs  incurred  in  connection 
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therewith,  unless  a  greater  sum  is  authorized 
by  resolution  of  the  board  of  supervisors. 

"Nothing  in  this  section  contained  shall 
be  construed  to  limit  or  abridge  the  legal 
powers  of  the  governing  boards  of  the  war 
memorial,  the  M.  H.  de  Young  memorial  museum  or 
the  California  palace  of  the  legion  of  honor." 
[Emphasis  added.] 

Notably,  the  Airports  Commission  is  not  exempted  by  this 
ordinance.   As  cited  above.  Charter  Section  3.691  grants  to  the 
Airports  Commission  discretion  to  locate  and  determine  "...  the 
character  and  type  of  improvements  and  additions,  betterments  or 
extensions  to  airport  properties  under  its  control.  .  ."   It 
further  states  that  "...  the  commission  shall  have  the  power  to 
purchase,  lease,  or  otherwise  acquire  all  such  lands,  property, 
improvements  or  related  facilities  as  it  may  deem  necessary  or 
convenient  in  the  exercise  of  the  authority  granted  hereunder. " 
(Emphasis  added.) 

Related  provisions  of  the  charter  must  be  read  together 
unless  they  are  clearly  inconsistent.   (See  Acton  v.  Henderson 
150  Cal.App.2d  1).   Section  3.601  grants  to  the  Art  Commission 
exclusive  authority  to  approve  all  proposed  art  purchases  and  the 
supervision  of  "POLICY  RELATED  TO  THE  ARTS"  as  may  be  assigned  to 
it  by  ordinance.   Section  3.691  grants  to  the  Airports  Commission 
broad  authority  to  improve  or  expand  its  facilities.   However, 
the  Airports  Commission,  created  in  July  1970,  succeeded  only  to 
the  powers  of  the  Public  Utilities  Commission,  which  had  included 
broad  authority  over  airport  property: 

"The  public  utilities  commission  shall 
have  charge  of  the  acquisition,  construction, 
management,  supervision,  maintenance, 
completion,  extension,  operation  and  control  of 
all  public  utilities  and  other  properties  used, 
owned,  acquired,  leased  or  constructed  by  the 
city  and  county,  including  airports,  for  the 
purpose  of  supplying  any  public  utility 
service.  .  ." 

"The  commission  shall  locate  and  determine 
the  character  and  type  of  all  construction  and 
additions,  betterments  and  extensions  to 
utilities  under  its  control,  and  shall 
determine  the  policy  for  such  construction  or 
the  making  of  such  additions,  betterments  and 
extensions  from  the  public  funds  under  its 
jurisdiction; " 
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In  the  1932  Charter,  the  voters  conferred  to  the  Public 
Utilities  Commission  control  over  utility  improvements  and  at  the 
same  time  created  an  Art  Commission  with  approval  power  over  all 
art  purchases.   The  Airports  Commission  succeeded  to 

"all  powers  and  duties  in  the  management  and 
control  of  San  Francisco  International  Airport 
heretofore  vested  in  the  public  utilities 
commission. " 

The  1932  Charter  granted  general  powers  to  the  Public 
Utilities  Commission  while  placing  special  powers  in  the  Art 
Commission.   Because  Charter  Sections  3.601,  3.691,  and  3.693 
when  read  together  do  not  conflict,  and  in  light  of  forty-five 
years  of  administrative  interpretation,  it  is  my  opinion  that  the 
special  powers  of  the  Art  Commission  control  over  the  general 
construction  and  improvement  powers  of  the  Public  Utilities 
Commission  and  therefore  also  over  such  powers  of  the  Airports 
Commission.   (See  Mullins  v.  Henderson  75  Cal.App.2d  117) 
Therefore,  the  Airports  Commission  may  not  purchase  works  of  art 
without  obtaining  the  prior  approval  of  the  Art  Commission 
pursuant  to  Administrative  Code  3.1  which  is  an  assignment  of 
reasonable  supervision  of  "policy  connected  with  the  arts" 
provided  by  Charter  Section  3.601. 

Since  San  Francisco  Administrative  Code  Section  3.13, 
supra,  grants  to  the  Art  Commission  exclusive  control  over  the 
expenditure  of  all  funds  allocated  for  art  adornment  purposes, 
this  authority  is  clearly  part  of  that  intended  by  Charter 
Section  3.601. 

Charter  Section  7.306,  adopted  in  June  of  1970,  grants  to 
the  Airports  Commission  complete  discretion  to  both  propose 
revenue  bond  issues  and  to  expend  such  funds  for  capital 
improvements.   The  issuance  of  such  bonds  was  subject  only  to  the 
approval  of  the  Board  of  Supervisors.   However,  in  November  1976 
an  amendment  to  Charter  Section  7.306  was  adopted  mandating  the 
Board  of  Supervisors  to  submit  all  commission  recomjnended  revenue 
bond  measures  to  a  vote  of  the  electorate: 

" (a)  Upon  the  recommendation  of  the  airports 
commission  the  board  of  supervisors  shall  by 
resolution  submit  to  the  qualified  voters  of 
the  City  and  County  of  San  Francisco,  at  an 
election  held  for  that  purpose,  the  proposition 
of  issuing  bonds  pursuant  to  the  Revenue  Bond 
Law  of  1941,  as  it  now  reads  or  may  hereafter 
be  amended,  for  the  purpose  of  acquiring, 
constructing,  improving  or  developing  airports 
or  airport  facilities  under  the  jurisdiction  of 
the  airports  commission  in  accordance  with  the 
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terms  and  conditions  recommended  by  the 
airports  commission.   If  the  proposition  is 
approved  by  a  majority  of  the  voters  voting  on 
the  proposition,  the  airports  commission  may 
from  time  to  time  authorize  by  appropriate 
resolution  the  sale  of  bonds:  .  .  ."   [Emphasis 
added . ] 

These  provisions,  however,  do  not  relieve  the  Airports 
Commission  of  the  obligation  to  comply  with  the  specific  Charter 
grant  of  authority  to  the  Art  Commission  under  Section  3.601.   It 
is  therefore  my  opinion  that  art  adornment  is  subject  to 
exclusive  supervision  and  control  of  the  Art  Commission. 


the 

Thus  , 
to  their 


the  Airports  Commission  must  yield  in  such  matters  prior 
submission  of  any  revenue  bond  issues  to  the  Board  of 
Supervisors.   The  Board  of  Supervisors,  however,  pursuant  to 
Section  7.306,  is  under  the  ministerial  duty  to  submit  airport 
bond  issues  to  the  voters  as  submitted  to  them.   Therefore, 
Administrative  Code  Section  3.13  is  applicable  to  revenue  bond 
expenditures  for  the  construction  of  the  North  Terminal. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By 

James  L.  Lazarus 
Deputy  City  Attorney 


Approved: 


City  Attorney 


JLL: ry 
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^   OPINION  NO.  79-21 


SUBJECT: 


Trust  Fund 


REQUESTED  BY:   DIANNE  FEINSTEIN 
Mayor 


PREPARED  BY: 


THOMAS  A.  TOOMEY 
Chief  Deputy  City  Attorney 
BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


APR  lb  ly/y 


DOCUf.  ..,\  1 1,  DEPT. 
a.F    ~  !-)BRARY 


QUESTIONS  PRESENTED 

1.  May  the  Board  of  Supervisors  by  ordinance  establish  a 
trust  fund,  appropriating  money  to  be  held  in  trust,  appointing 
the  City  Treasurer  as  trustee  and  providing  for  the  distribution 
of  income  from  the  trust  to  the  spouse  and  other  surviving 
dependents  of  elected  officials  of  the  City  and  County  of  San 
Francisco  who  are  assassinated  while  in  office? 

2.  May  any  such  ordinance  be  made  retroactive  so  as  to 
apply  to  all  elected  officials  of  the  City  and  County  of  San 
Francisco  assassinated  on  or  after  November  1,  1978? 


CONCLUSIONS 


1.   YES 


YES 


ANALYSIS 

The  issue  presented  is  whether  the  Board  of  Supervisors  may 
enact  an  ordinance  creating  a  trust  fund  to  provide  benefits  for 
the  spouse  and  dependent  children  of  an  elected  official  of  the 
City  and  County  of  San  Francisco  who  is  assassinated  while  in 
office. 

Pursuant  to  the  Constitution  of  the  State  of  California, 
the  people  of  San  Francisco  have  elected  to  exercise  home  rule 
powers.   The  document  in  which  the  home  rule  powers  are  embodied 
is  commonly  known  as  the  Charter  of  1932.   Pursuant  to  Article 
XI,  §5  of  the  Constitution,  San  Francisco,  in  electing  to 
exercise  home  rule  powers,  has  acquired  full  control  over  its 
municipal  affairs  subject  only  to  limitations  or  restrictions 
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expressly  set  down  in  the  charter. 

And  Charter  Section  1.101  provides  that  the  exercise  of  all 
rights  and  powers  not  prescribed  by  the  charter  shall  be  by 
ordinance  or  resolution  of  the  Board  of  Supervisors.   The 
question  is  not  whether  the  city,  under  its  home  rule  powers,  may 
enact  an  ordinance  creating  a  trust  fund  for  spouses  and 
dependents  of  assassinated  elected  officials,  but  rather  the 
question  is  whether  the  charter  places  a  limitation  or 
restriction  on  the  power  of  the  Board  of  Supervisors  to  create 
such  a  trust  fund  by  ordinance. 

The  California  Supreme  Court  in  West  Coast  Advertising  Co. 
V.  San  Francisco  (1939)  14  Cal.2d  516,  states  at  page  522: 

"The  foregoing  cited  cases  leave  no  doubt 
that  such  a  charter  is  no  longer  a  grant  of 
powers,  but  is  rather  an  instrument  which 
accepts  the  privilege  granted  by  the 
Constitution  of  complete  autonomous  rule  with 
respect  to  municipal  affairs,  and  which 
otherwise  serves  merely  to  specify  the 
limitations  and  restrictions  upon  the  exercise 
of  the  powers  so  granted  and  accepted. 
Therefore  any  such  power  not  expressly 
forbidden  may  be  exercised  by  the  municipality, 
and  any  limitations  upon  its  exercise  are  those 
only  which  have  been  specified  in  the  charter." 

The  proposed  ordinance  would  place  a  new  section  in  the  San 
Francisco  Administrative  Code  providing  for  the  establishment  of 
a  trust  fund  through  the  appropriation  of  a  sum  of  money  to  be 
held  in  trust  designating  the  City  Treasurer  as  trustee  and 
further  providing  for  the  distribution  of  the  income  from  said 
trust  to  the  spouse  or  to  certain  other  surviving  dependents  of 
an  elected  official  of  the  City  and  County  of  San  Francisco. 
There  are  no  precedents  directly  in  point  regarding  the  power  of 
the  Board  of  Supervisors  to  legislate  in  this  area. 

The  San  Francisco  charter  makes  provision  for  a  retirement 
system,  the  purpose  of  which  is  to  provide  retirement  and  death 
benefits  for  all  officers  and  employees  of  the  city  who  are 
included  as  members  of  the  system.   Elected  officials,  other  than 
members  of  the  Board  of  Supervisors,  are  members  of  the 
Retirement  System  and  under  such  system  are  entitled  to  certain 
retirement  benefits.   The  officer  or  employee  is  empowered  to 
designate  who  shall  receive  the  death  benefits  provided  under  the 
retirement  system. 

Should  the  proposed  trust  fund  merely  effect  an  increase  in 
the  charter  mandated  "death  benefits,"  then  it  must  be  concluded 
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that  the  reserve  ordinance  making  powers  of  the  Board  of 
Supervisors,  as  articulated  in  West  Coast  Advertising  v.  San 
Francisco,  (supra) ,  are  not  sufficient  to  adopt  the  trust  fund  in 
that  the  powers  of  the  Board  have  been  limited  and  restricted  by 
the  death  benefit  provisions  of  the  Charter's  retirement  system. 

The  determination  that  the  proposed  trust  fund  is  a  "fringe 
benefit"  within  the  meaning  of  Charter  Section  8.407  would  lead 
to  a  similar  conclusion.   Section  8.407  specifically  reserves  to 
the  people,  through  the  charter  amendment  process,  the  power  to 
make  any,  "addition,  deletion,  or  modification  of  the  benefits  of 
employment  ..." 

The  rule  of  West  Coast  Advertising  v.  San  Francisco, 
(supra) ,  has  been  reaffirmed  in  many  subsequent  California 
cases.   Since  the  Charter  is  not  a  grant  of  power  but  rather  a 
limitation  on  the  home  rule  powers  of  the  municipality  to  act  in 
municipal  affairs,  it  must  be  demonstrated  that  in  making 
provision  for  such  a  trust  fund,  the  City  and  County  of  San 
Francisco  has  violated  a  specific  prohibition  or  limitation  set 
down  in  the  Charter.   And  since  the  Board  of  Supervisors  has  been 
granted  all  reserve  home  rule  powers  not  otherwise  specifically 
delegated,  it  must,  in  particular,  be  demonstrated  that  the  Board 
has  acted  in  excess  of  its  authority  because  of  an  express 
limitation  or  prohibition  in  the  Charter  on  the  Board's  powers. 

There  are  two  questions  in  any  case  such  as  this.   The 
first  question  is  whether  the  proposed  ordinance  embraces  a 
municipal  affair  and  is  therefore  subject  to  the  home  rule  powers 
of  the  municipality.   Assuming  the  matter  is  within  the  home  rule 
powers  of  the  municipality,  the  next  question  is  where  that  power 
resides.   That  is,  is  it  reserved  by  the  Charter  to  the  people? 
Is  it  specifically  delegated  by  the  Charter  to  a  board  or 
commission?   Or  is  it  vested  in  the  Board  of  Supervisors  by 
virtue  of  the  general  reservatior;  of  powers  set  down  in  Section 
1.101  of  the  Charter? 

In  order  to  determine  whether  a  particular  ordinance 
embraces  matters  which  fall  within  the  home  rule  power  of  the 
local  government  over  municipal  affairs,  one  must  carefully  and 
specifically  identify  the  purpose  and  nature  of  the  legislation 
in  question.   The  results  of  this  inquiry  will  also  be  useful  in 
determining  whether  existing  Charter  provisions  preclude 
ordinances  of  the  Board  regulating  the  same  area.   Events  over 
the  past  several  years  have  brought  to  my  attention  a  new 
problem.   These  events  have  led  me  to  conclude  that  this  new 
problem  was  neither  contemplated  nor  addressed  by  the  freeholders 
who  drafted  the  1932  Charter. 

Without  going  into  details  regarding  the  events  which  are  a 
matter  of  common  knowledge,  suffice  it  to  say  that  certain 
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elected  officials  have  been  subjected  to  threats  upon  their  lives 
and  have  been  intended  victims  of  aborted  bombings.   And  at  least 
two  elected  officials  have  been  recently  been  assassinated.   The 
threats  and  aggressions  against  public  officials  arose  out  of 
dissatisfaction  with  the  lawful  discharge  by  these  officials  of 
their  public  duties.   An  elected  public  official  who  is 
threatened  by  assassination  at  the  hands  of  those  who  are 
dissatisfied  with  his  discharge  of  duties  must  be  concerned  for 
the  welfare  of  surviving  spouse  or  dependents.   The  public 
official  who  must  worry  about  the  well  being  of  his  spouse  or 
dependents  will  necessarily  be  deterred  from  the  full,  and 
uncorapromised  exercise  of  his  duties.   To  the  extent  that  public 
officials  are  deterred  from  robust,  vigorous  discharge  of  their 
duties  and  exercise  of  sovereign  powers,  the  public  will  suffer  a 
detriment.   That  detriment  inevitably  to  flow  from  such  a 
compromise  is  inestimable  and  any  measures  which  may  be  taken  to 
free  public  officials  from  these  concerns  must  lie  at  the  very 
bedrock  of  municipal  affairs  powers. 

Therefore,  the  proposed  trust  fund  is  not  intended  to 
increase  "death  benefits"  or  to  grant  "fringe  benefits"  provided 
by  the  Charter.   But  rather  it  is  intended  to  protect  the 
public's  interest  in  full,  uncomproraised  and  robust  discharge  by 
elected  public  officials  of  their  duties  as  trustees  of  the 
peoples'  sovereign  powers.   An  elected  public  official's  judgment 
must  not  be  biased,  hampered,  or  otherwise  impaired  by  his 
concern  for  the  financial  plight  of  his  spouse  and  dependents  in 
the  event  of  his  untimely  demise  at  the  hands  of  a  disgruntled 
citizen. 

It  is  clear  that  the  protection  of  the  decision-making 
process  through  the  provision  of  a  trust  for  spouses  and  other 
surviving  dependents  of  elected  public  officials  who  have  been 
assassinated  while  in  office  is  within  the  home  rule  powers  of 
the  City  and  County  of  San  Francisco. 

The  only  remaining  question  relates  to  the  power  of  the 
Board  of  Supervisors  to  enact  such  an  ordinance.   The  City  has 
accepted  autonomous  home  rule  in  Charter  Section  1.101  which 
provides  in  part  as  follows: 

"The  city  and  county  may  make  and  enforce 
all  laws,  ordinances  and  regulations  necessary, 
convenient  or  incidental  to  the  exercise  of  all 
rights  and  powers  in  respect  to  its  affairs, 
officers  and  employees,  and  shall  have  all 
rights  and  powers  appropriate  to  a  county,  and 
a  city  and  county,  subject  only  to  the 
restrictions  and  limitations  provided  in  this 
charter,  .  .  .   The  specification  or 
enumeration  in  this  charter  of  particular 
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powers  shall  not  be  exclusive.   The  exercise  of 
all  rights  and  powers  of  the  city  and  county 
when  not  prescribed  in  this  charter  shall  be  as 
provided  by  ordinance  or  resolution  of  the 
Board  of  Supervisors." 

As  stated  in  West  Coast  Advertising,  (supra) ,  and  as 
promulgated  in  Charter  Section  1.101,  (supra) ,  the  city's  power 
to  adopt  ordinances  necessary  to  the  exercise  of  all  rights  and 
powers  in  respect  to  city  officers  is  subject  only  to  limitations 
or  restrictions  provided  in  the  charter.   Is  there  any  limitation 
or  restriction  in  the  Charter  on  the  power  of  the  Board  of 
Supervisors  to  make  provision  for  the  trust  fund  outlined  above? 

Chapter  V  of  the  charter  is  entitled  "Retirement 
Benefits"   Sections  8.500  et  seq.  thereof  specifically  deal  with 
various  benefits  made  available  to  both  present  and  retired 
employees  including  benefits  as  a  result  of  death.   The  charter 
makes  specific  provision  for  the  distribution  of  monetary 
benefits  to  the  "estate  or  designated  beneficiary"  of  the  member 
of  the  retirement  system  of  the  City  and  County  of  San  Francisco 
who  dies  during  their  term  in  office.   Section  8.509,  subsection 
(e) ,  provides  in  part: 

"(E)  If  a  member  shall  die,  before  his 
retirement,  regardless  of  cause; 

(1)  If  no  benefit  is  payable  under 
subdivision  (2)  of  this  subsection  (E) ,  a  death 
benefit  shall  be  paid  to  his  estate  or 
designated  beneficiary  consisting  of  the  six 
months  immediately  preceding  death,  plus  his 
contributions  and  interest  credited  theron." 
[Emphasis  added.] 

Does  the  use  of  the  language  "regardless  of  cause"  in  the 
above  quoted  section  support  the  contention  that  the  benefits  set 
down  in  Charter  Section  8.509  were  intended  to  fully  occupy  the 
field  so  as  to  preclude  an  ordinance  by  the  Board  of  Supervisors 
intended  to  protect  as  much  as  possible  the  City's  elected 
officials  from  the  influences  which  may  compromise  their  ability 
to  act  in  the  City's  behalf?   If  Section  8.509  be  construed  as 
fully  occupying  the  field,  then  it  must  be  concluded  that  it 
constitutes  an  express  limitation  on  the  authority  of  the  Board 
of  Supervisors  to  legislate  in  this  area  pursuant  to  Charter 
Section  1.101. 

There  is  no  language  in  the  charter  specifically  relating 
to  assassination  of  public  officials.   The  proposed  ordinance 
does  not  purport  to  increase  benefits  under  the  retirement  system 
nor  does  it  purport  to  amend  the  retirement  system  as  set  forth 
in  the  charter  but  rather  it  is  directed  at  problems  discussed 
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above  which  are  entirely  separate  and  distinct  from  the  objectives 
served  by  the  general  provisions  of  the  retirement  system.   Said 
trust  fund  is  not  to  be  administered  by  the  retirement  system  or 
its  trustees.   Furthermore,  the  beneficiaries  of  this  trust  fund 
are  designated  by  the  ordinance  rather  than  by  the  employee.   The 
benefits  are  paid  in  the  event  there  are  surviving  beneficiaries 
enumerated  by  the  ordinance.   Retirement  benefits,  death 
benefits,  etc.,  are  controlled  by  the  employee  and  his  spouse. 
There  is  a  qualitative  difference  between  assets,  the  distribution 
of  which  is  controlled  by  the  employee,  and  assets,  the 
distribution  of  which  is  controlled  by  the  people  through  their 
elected  representatives. 

It  is  therefore  concluded  that  the  language  "regardless  of 
cause"  may  only  be  said  to  express  an  unqualified  commitment  of 
the  people  of  San  Francisco  to  provide  death  benefits  to  all 
employees  regardless  of  the  cause  of  their  death.   This  Charter 
Section  may  not  therefore  be  deemed,  by  implication,  to  impose  a 
limitation  on  the  reserve  powers  of  the  Board  of  Supervisors  to 
deal  with  general  municipal  problems  such  as  the  dangerously 
compromising  concern  of  elected  municipal  officials  for  the  well 
being  of  their  spouse  and  dependents  which  may  deter  them  from 
the  full  and  effective  performance  of  their  duties. 

The  West  Coast  Advertising  case,  (supra) ,  is  the  seminal 
case  articulating  the  relationship  between  the  charter  as  a 
limitation  on  local  home  rule  prerogative  and  the  reserve  powers 
of  the  Board  of  Supervisors.   That  case  made  clear  the  basic 
principle  that  absent  express  limitations  set  forth  in  the 
charter,  a  local  governmental  agency  has  full,  plenary  powers 
over  municipal  affairs.   In  San  Francisco,  all  reserve  powers  not 
otherwise  granted  or  limited  are  vested  in  the  Board  of 
Supervisors.   Subsequent  cases  have  emphasized  the  broad  scope  of 
these  municipal  powers. 

In  the  City  of  Grass  Valley  v.  Walkinshaw  (1949)  34  Cal.2d 
595  the  court  stated: 

"The  charter  operates  not  as  a  grant  of 
power,  but  as  an  instrument  of  limitation  and 
restriction  on  the  exercise  of  power  over  all 
municipal  affairs  which  the  city  is  assumed  to 
possess;  and  the  enumeration  of  powers  does  not 
constitute  an  exclusion  or  limitation,  [citing 
cases]   ....   A  construction  in  fear  of  the 
exercise  of  the  power  and  against  the  existence 
of  any  limitation  or  restriction  thereon  which 
is  not  expressly  stated  in  the  charter  is 
clearly  indicated.   So  guided,  reason  indicates 
that  the  full  exercise  of  the  power  is 
permitted  except  as  clearly  and  explicitly 
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curtailed.   Thus  in  construing  the  city's 
charter  a  restriction  on  the  exercise  of 
municipal  power  may  not  be  implied." 

In  Ruane  v.  City  of  San  Diego  (1968)  267  CA.2d  548,  the 
court  stated: 

"A  charter  city  has  all  powers  over 
municipal  affairs,  otherwise  lawfully 
exercised,  subject  only  to  the  clear  and 
explicit  limitations  and  restrictions  contained 
in  the  charter.   Limitations  and  restrictions 
upon  such  powers  must  be  expressly  stated  in 
the  charter  and  may  not  be  implied.   When  the 
exercise  thereof  is  questioned  the  issue  is  not 
whether  the  charter  grants  the  power,  but 
whether  the  charter  limits  or  restricts  the 
power.   The  enumeration  of  powers  in  the 
charter  does  not  constitute  an  exclusion  or 
limitation." 

In  Miller  v.  City  of  Sacramento  (1977)  66  CA.3d  863,  the 
court  stated: 

"A  city  charter  is  like  a  state  constitution 
but  on  a  local  level;  it  is  a  limitation  of, 
not  a  grant  of  power.   A  chartered  city  under 
the  'home  rule'  provisions  of  Article  XI, 
section  5,  of  the  California  Constitution  has 
complete  powers  over  municipal  affairs  and 
unless  limited  by  the  charter,  the  city  council 
may  exercise  all  powers  not  in  conflict  with 
the  California  Constitution.   A  construction  in 
favor  of  the  exercise  of  the  power  and  against 
the  existence  of  any  limitation  or  restriction 
thereon  which  is  not  expressly  stated  in  the 
charter  is  clearly  indicated;  thus  in 
construing  the  charter  no  restriction  on  the 
city's  power  may  be  implied." 

The  analogy  made  in  Miller  v.  City  of  Sacramento,  (supra) , 
between  a  city  charter  and  a  state  constitution,  suggests  that  in 
construing  an  exercise  of  power  by  a  board  of  supervisors,  in  a 
chartered  municipality,  a  court  may  consult  cases  which  construe 
the  effect  of  the  State  Constitutional  provisions  upon  power  of 
the  State  Legislature.   Several  cases  involving  enactments  by  the 
State  Legislature  where  the  question  of  a  constitutional 
prohibition  was  raised  are  directly  in  point.   In  Collins  v. 
Riley  (1944)  24  Cal.2d  912,  the  State  Legislature  enacted  a 
section  in  the  Political  Code  which  entitled  members  of  the 
legislature  to  receive,  in  addition  to  their  salaries,  their 
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actual,  necessary  travel  expenses.   The  State  Constitution 
provided  that  members  of  the  legislature  could  receive  one 
hundred  dollars  a  month  and  mileage  fixed  by  law  not  to  exceed 
five  cents  per  mile.   It  was  claimed  that  this  constitutional 
provision  specifying  that  legislators  receive  $100  monthly  plus 
mileage  precluded  this  statute  providing  for  the  payment  of 
actual  travel  expenses. 

The  Supreme  Court  upheld  the  constitutionality  of  the 
section  as  it  applied  to  reimbursement  for  hotel  room  rent  and 
meals  and  stated  at  page  915: 

"There  is  no  express  prohibition  against  the 
allowance  of  or  reimbursement  for  other 
expenses,  but  the  respondent  contends  that 
under  the  doctrine  of  expressio  unius  est 
expressio  alterius,  since  the  Constitution 
specifies  two  items  which  may  be  allowed,  any 
other  allowances  are  invalid.   This  argument 
overlooks  the  fact  that  our  Constitution  is  not 
a  grant  of  power  but  rather  a  limitation  or 
restriction  upon  the  power  of  the  legislature 
[citing  cases]  and  'that  we  do  not  look  to  the 
Constitution  to  determine  whether  the 
Legislature  is  authorized  to  do  an  act,  but 
only  to  see  if  it  is  prohibited.'  [citing  case] 
If  there  is  any  doubt  as  to  the  Legislature's 
power  to  act  in  any  given  case,  the  doubt 
should  De  resolved  in  favor  of  the  Legislature's 
action.   Such  restrictions  and  limitations  are 
to  be  construed  strictly,  and  are  not  to  be 
extended  to  include  matters  not  covered  by  the 
language  used." 

In  City  and  County  of  San  Francisco  v.  Worker's  Comp. 
Appeals  Board  (1978)  22  Cal.3d  103,  the  Supreme  Court  again  held 
that  the  Legislature  was  competent  to  exercise  all  powers  not 
expressly  forbidden  by  the  Constitution  and  sustained  legislation 
promulgating  a  conclusive  presumption  that  heart  trouble  suffered 
by  a  policeman  arose  in  the  course  and  scope  of  his  employment. 
It  was  contended  that  the  constitutional  provision  authorizing 
the  legislature  to  provide  a  scheme  of  compensation  for 
job-related  injuries  precluded  legislation  requiring  compensation 
for  non-job  related  injuries.   Said  the  court  at  22  Cal.Bd  114, 

"Even  without  such  specific  authorization, 
the  Legislature  possesses  the  authority,  under 
the  now  firmly  established  view  of  the  concept 
of  the  police  power,  to  adopt  appropriate 
legislative  measures  for  the  protection  of 
employees  and  their  dependents."   [citing  cases] 
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In  this  case,  the  Constitution  empowered  the  Legislature  to 
create  and  enforce  a  complete  system  of  worker's  compensation  to 
compensate  workers  for  injury  or  disability  incurred  or  sustained 
in  the  course  of  employment.   The  conclusive  presumption  was 
sustained  by  the  Supreme  Court  even  though  "employers  in  some 
isolated  cases  may  be  required  to  pay  compensation  benefits  for 
heart  attacks  that  are  not  'in  fact'  work  related".   The  specific 
delegation  in  the  Constitution  of  power  to  the  Legislature  to 
provide  a  scheme  of  compensation  for  job-related  injuries  was 
held  not  to  preclude  the  legislation  effectively  requiring 
employers  to  compensate  for  non-job  related  injuries. 

Based  upon  the  cases  cited  herein  it  is  concluded  that  an 
ordinance  creating  a  trust  fund  as  outlined  above  falls  within 
the  reserve  powers  of  the  Board  of  Supervisors  as  enunciated  in 
Charter  Section  1.101.   In  order  to  conclude  that  the  Charter 
limits  or  restricts  the  power  of  the  Board  of  Supervisors  to 
adopt  this  ordinance,  the  limitation  or  restriction  must  be  made 
in  express  terms  and  in  clear  and  concise  language.   The  purpose 
of  the  ordinance  is  to  allow  elected  officials  to  act  in  an 
uninhibited  manner  and  deals  exclusively  with  the  problem  of 
assassination.   There  is  no  language  in  the  Charter  limiting  or 
restricting  the  power  of  the  Board  of  Supervisors  to  enact 
legislation  for  these  purposes.   To  argue  that  the  language  of 
the  Retirement  Sections  limits  this  power  is  to  find  a  limitation 
expressed  by  implication. 

The  California  cases  discussed  above  clearly  establish  the 
principle  that  limitations  and  restrictions  on  home  rule  powers 
may  not  be  imposed  by  implication.   In  determining  whether  there 
is  a  limitation  or  restriction  on  the  power  of  the  Board,  the 
courts  must  look  to  the  whole  purpose  and  scope  of  the 
legislative  scheme.   If  the  legislative  scheme  has  a  legitimate 
governmental  purpose  and  the  purpose  is  separate  and  distinct 
from  objectives  served  by  other  Charter  provisions,  the  language 
contained  in  the  Charter  for  separate  and  distinct  purposes  may 
not  be  deemed  expressly  to  limit  the  power  of  the  Board  of 
Supervisors . 

The  second  question  regards  whether  the  provision  of  these 
benefits  to  the  surviving  spouse  and  dependents  of  officials 
assassinated  before  the  ordinance  went  into  effect  would  violate 
Article  XI,  Section  10(a)  of  the  California  Constitution  which 
provides , 

"A  local  government  body  may  not  grant  extra 
compensation  or  extra  allowance  to  a  public 
officer,  public  employee,  or  contractor  after 
service  has  been  rendered  or  a  contract  has 
been  entered  into  and  performed  in  whole  or  in 
part,  or  pay  a  claim  under  an  agreement  made 
without  authority  of  law." 
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The  response  to  this  question  is  that  that  section 
prohibits  extra  compensation  or  allowance  to  a  public  officer. 
The  trust  fund  contemplated  by  the  proposed  ordinance  makes  no 
provision  for  the  officer  nor  does  it  direct,  authorize  or  empower 
him  to  designate  beneficiaries.   But  rather  this  provision  is 
made  by  the  Board  of  Supervisors  for  people  who  are  in  the  status 
of  surviving  dependents  or  spouses.   The  assassinated  official 
has  no  control  over  the  devolution  of  the  fund  in  question.   It 
is  therefore  not  compensation  and  thus  the  only  question  is 
whether  it  serves  a  lawful  public  purpose. 

The  expenditure  does  serve  a  lawful  public  purpose  in  that 
is  intended  to  insulate  the  official  decision  making  process  from 
distracting  and  compromising  concerns  of  elected  representatives 
for  the  financial  well  being  of  their  families  which  may  dissuade 
them  from  the  objective  and  vigorous  discharge  of  their  duties. 
The  question  may  arise  as  to  whether  that  purpose  can  lawfully  be 
served  by  legislation  which  is  adopted  after  the  fact.   In  other 
words,  it  may  be  contended  that  no  purpose  is  served  in 
insulating  an  elected  official  from  the  concerns  for  his  family 
when  he  has  already  died.   A  reference  to  S.  F.  Opinion  Letter 
No.  73-141  is  apt:   In  determining  the  legal  propriety  of  any 
expenditure  of  funds  by  the  City  and  County  of  San  Francisco,  the 
initial  consideration  is  whether  such  expenditure  is  for  a  public 
municipal  purpose  as  distinguished  from  a  private  purpose.   Only 
those  expenditures  which  inure  to  the  benefit  of  the  residents  of 
San  Francisco  as  a  whole  are  legally  proper.   In  dealing 
generally  with  the  question  of  expenditure  for  the  public  benefit 
the  case  of  Briggs  v.  City  of  Raleigh,  141  S.E.  597  at  600  sets 
forth  the  following  guidelines: 

"No  formula  has  yet  been  devised  by  which 
to  determine  what  is  or  is  not  a  public  use  or 
purpose  within  the  meaning  of  the  constitutional 
prohibition;  but  it  is  clear  that  the  ultimate 
advantage  of  the  public,  as  contradistinguished 
from  that  of  the  individual,  is  its 
characteristic  feature.   It  is  true  that  a 
proposed  work  may  be  of  great  utility  to  both 
the  public  and  the  individual  and  still, 
according  to  circumstances,  be  either  public  or 
private  in  its  character  and  quality.   Men  set 
up  systems  of  government  in  order  to  subserve 
certain  public  ends,  and  reach  advantages  that 
could  not  otherwise  be  made  available.   The 
state  is  clothed  with  the  trust  of  answering 
these  ends.   It  is  not  to  be  limited  to  the 
mere  duty  of  governing  the  people  by  the 
exercise  of  its  police  power,  but  it  has  a 
higher  duty  to  promote  the  educational 
interests  of  the  people,  encourage  their 
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industrial  pursuits,  develop  its  material 
resources,  and  foster  its  commercial  interests, 
by  providing  all  reasonable  facilities  demanded 
by  a  prudent  regard  for  the  growth,  development 
and  general  prosperity  of  a  free  people;  and 
the  state  is  not  to  be  tied  down  to  any  narrow 
and  merely  utilitarian  policy  in  promoting  the 
prosperity  of  its  citizens.  .  ." 

The  courts  have  designated  a  finding  of  public  municipal 
purpose  as  primarily  a  legislative  responsibility  and  would  give 
great  weight  to  such  determination  by  the  Board  of  Supervisors  in 
relation  to  the  instant  question.   County  of  San  Bernardino  v. 
Way  (1941)  18  C.2d  647.   Briggs  v.  Raleigh,  supra.   There  is  a 
public  purpose  served  in  supporting  those  people  who  are  left 
destitute  because  a  member  of  their  family  has  fallen  victim  to 
an  assassin's  bullet  while  serving  the  public. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

By  ^^^>>^  lo  i  \    <-  -,  ."  >  '^  ^  • 
THOMAS  A.  TOOMEY' 
Chief  Deputy  City  Attorney 


BdRK  E.  DELVENTHAL 
Deputy  City  Attorney 


Approved 


City  At^torney   T^ 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Power  of  Recreation  and  Park  Department  to 
Approve  Short-term  Concession  Agreements 
Without  Board  of  Supervisors  Approval 

Thomas  Malloy 

Acting  General  Manager 

Recreation  and  Park  Department 

Judith  L.  Teichman 
Deputy  City  Attorney. 


QUESTION  PRESENTED 

Must  a  concession  agreement  for  the  food  services 
needed  to  accomodate  the  large  crowds  expected  for  a 
temporary  exhibition  at  the  M.  H.  de  Young  Memorial  Museum  be 
referred  to  the  Board  of  Supervisors  for  review  and  approval? 

CONCLUSION 

No. 


ANALYSIS 

An  exhibition  entitled  "The  Treasures  of  Tutankhamun" 
is  scheduled  to  appear  at  the  M.E.  de  Young  Memorial  Museum 
in  Golden  Gate  Park  from  June  1  through  September  30  of  this 
year.   Based  on  the  experience  in  the  other  six  United  States 
cities  in  which  this  exhibition  has  appeared,  additional  food 
services  will  be  needed  in  the  vicinity  of  the  de  Young 
Museum  to  accomodate  the  anticipated  large  crowds.   The 
Recreation  and  Park  Commission  has  authorized  The  Fine  Arts 
Museums  of  San  Francisco  [museums]  to  enter  into  a  concession 
agreement  for  the  duration  of  the  exhibition  to  assure  that 
this  need  is  met.   Supervisor  Quentin  Kopp  questions  the 
Commission's  authority  to  do  so  without  the  approval  of  the 
Board  of  Supervisors  and  you  have  requested  our  opinion  on 
the  validity  of  the  Commission's  action. 
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In  your  request  for  an  opinion  you  mention  that  the 
Commission's  action  is  in  accord  with  its  past  practices  in 
authorizing  "various  individuals  or  firms  to  provide  catering 
services  in  conjunction  with  plant  sales,  tournaments, 
marathons,  or  other  activities  occurring  on  properties  under 
the  jurisdiction  of  the  Commission." 

The  relevent  charter  provision  is  S  7.403.   Subsection 
(b)  provides  in  relevent  part: 

"Except  as  provided  in  subsection  (c)  the 
recreation  and  park  commission  shall  not  lease  any 
part  of  the  lands  under  its  control  nor  permit  the 
building  or  maintenance  or  use  of  any  structure  on 
any  park,  square,  avenue  or  ground,  except  for 
recreation  purposes,  and  each  letting  or  permit 
shall  be  suoject  to  approval  of  the  board  of 
supervisors  by  ordinance." 

The  key  words  are  "except  as  provided  in  subsection  (c)." 
Subsection  (c)  provides: 

"The  recreation  and  park  commission  shall  have  the 
power  to  lease  or  rent  any  stadium  or  recreation 
field  under  its  jurisdiction  for  athletic 
contests,  exhibitions  and  other  special  events  and 
may  permit  the  lessee  to  charge  an  admission  fee." 

"Exhibition"  is  obviously  used  here  in  the  sense  of  a 
temporary  exhibition.   Thus  traveling  exhibitions  at  the  de 
Young  Museum  and  the  California  Academy  of  Science  are 
clearly  "exhibitions"  and  "special  events"  within  the  meaning 
of  this  Charter  section.   The  contemplated  food  service  is 
only  incidental  to  presentation  of  this  special  event.   If 
the  exhibition  were  to  take  place  on  a  lawn  in  the  park  and 
food  were  to  be  offered  in  conjunction  with  it,  there  would 
be  no  question  but  that  the  food  service  was  part  of  a 
special  event  and  within  the  exception  in  subsection  (c) .   It 
would  not  be  reasonable  to  conclude  that  the  fact  that  the 
exhibition  is  in  the  museum  rather  than  on  park  ground  alters 
the  fact  that  the  food  service  provided  in  conjunction  with 
it  is  incidental  to  the  exhibition  or  special  event  and  is 
within  the  exception  provided  by  subsection  (c) . 


Thomas  Malloy 
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There  is  nothing  in  the  history  of  this  charter  section 
which  requires  a  different  analysis.  What  are  now  sub- 
sections (b)  and  (c)  were  part  of  Proposition  E  on  the 
November  8,  1949,  ballot.   The  primary  purpose  of  Proposition 
E  was  consolidation  of  the  Recreation  Department  with  the 
Park  Department  so  the  focus  of  the  ballot  arguments  was  not 
on  the  provisions  with  which  we  are  concerned. 

In  the  absence  of  any  legislative  history  to  the 
contrary,  the  fact  that  your  business  office  has  routinely 
granted  approval  for  additional  catering  services  in  conjunc- 
tion with  other  special — in  the  sense  of  temporary — events  in 
the  Park  without  Board  of  Supervisors  approval  is  itself 
significant.   The  construction  given  to  a  statute  by  officials 
charged  with  its  administration,  particularly  one  which  has 
continued  for  a  number  of  years,  "is  entitled  to  great 
weight,  and  the  courts  generally  will  not  depart  from  such 
construction  unless  it  is  clearly  erroneous  or  unauthorized." 


vtj     vJ-^*»^/   A  I-  J-=  aj.S)U  toiynitiuant  tnat  cms  practice  nas 
continued  for  many  years  with  no  objection  by  the  Board  of 
Supervisors. 

For  these  reasons  I  conclude  that  the  Recreation  and 
Park  Commission  was  acting  within  the  scope  of  its  authority 
when  it  authorized  the  Museums  to  enter  into  a  food  con- 
cession agreement  for  the  duration  of  the  Treasures  of 
Tutankhamun  Exhibition  at  the  de  Young  Museum. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


^Judith 


^W^c-^^ 


L.  Teichman 
Deputy  City  Attorney 


Approved: 


r 


City  Attorney 


JLT: jj 
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jjOPINION  NO.  79-23 


SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


Jurisdiction  of  War  Memorial  Board  of  Trustees 
Over  the  Performing  Arts  Center  Facilities. 

Honorable  Dianne  Feinstein 
Mayor 

Judith  L.  Teichman 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Are  the  Performing  Arts  Center  Rehearsal  and  Concert 
Halls  under  the  jurisdiction  of  the  Board  of  Trustees  of  the 
War  Memorial  by  virtue  of  the  various  agreements  relating  to 
their  development  between  the  City  and  the  Sponsors  of  San 
Francisco  Performing  Arts  Center,  Inc? 

2.  If  the  Performing  Arts  Center  facilities  are  under 
the  jurisdiction  of  the  Board  of  Trustees  of  the  War  Memorial, 
does  this  Board  have  the  same  powers  over  these  facilities  when 
they  are  accepted  by  the  City  as  they  have  over  the  original 
buildings  in  the  War  Memorial  complex? 

3.  Is  any  further  action  required  to  transfer 
jurisdiction  over  the  underlying  property  from  the  Real  Estate 
Department  to  the  War  Memorial  Board? 

CONCLUSIONS 


1.  Yes. 

2.  Yes. 

3.  No. 

ANALYSIS 

The  first  question  is  whether  the  Board  of  Trustees  of 
the  War  Memorial  [War  Memorial  Board]  has  or  will  have 
jurisdiction  over  the  Performing  Arts  Center  Rehearsal  and 
Concert  Halls  when  they  are  completed  by  virtue  of  the  various 
agreements  between  the  City  and  County  of  San  Francisco  [City] 
and  the  Sponsors  of  San  Francisco  Performing  Arts  Center,  Inc. 
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[Sponsors].   The  question  arises  because  these  facilities  are 
scheduled  for  completion  in  June  of  next  year  and  it  is  time 
for  the  entity  which  will  be  responsible  for  managing  them  to 
begin  booking  the  new  space.   Because  it  was  the  understanding 
of  all  the  parties  who  provided  funds  for  the  facilities,  it  is 
my  conclusion  that  the  War  Memorial  Board  has  or  will  have 
jurisdiction  over  these  facilities  when  they  are  completed. 

Although  there  does  not  seem  to  be  any  opposition  to 
having  jurisdiction  over  the  complex  vested  in  the  War  Memorial 
Board,  whether  it  was  an  implied  term  or  condition  of  the 
relevant  agreements  between  the  City  and  the  Sponsors  is  of 
some  significance  in  determining  whether  the  War  Memorial  Board 
will  have  the  same  powers  and  authorities  over  the  new 
facilities  as  it  has  over  the  War  Memorial  complex  by  virtue  of 
the  charter  provisions  embodying  some  of  the  terms  of  the 
original  trust. 

Common  sense  suggests  that  the  Rehearsal  and  Concert 
Halls  are  most  appropriately  under  the  War  Memorial  Board  since 
they  are  to  improve  and  expand  the  City's  ability  to  serve  the 
San  Francisco  Symphony,  Ballet  and  Opera.   The  City's  ability 
to  serve  these  groups  is  limited  now  because  the  only  building 
to  fill  all  of  these  needs  is  the  Opera  House.   The  purpose  of 
these  Halls  was  described  in  p.  11  of  the  Environmental  Impact 
Report  [EIRJ  prepared  by  the  City  Planning  Department  as  being 
"to  provide  a  facility  for  the  San  Francisco  Symphony  and  for 
other  instrumental  and  choral  groups,  thus  freeing  the  Opera 
House  for  greater  use  by  opera,  ballet,  and  other  productions 
requiring  staging  facilities."   Having  these  structures  under  a 
single  board  will  allow  for  coordinated  scheduling  of  the 
City's  facilities  for  the  performing  arts,  both  San  Francisco 
based  and  touring  groups,  and  it  will  eliminate  the  need  for 
duplicating  staff.   This  latter  fact  was  noted  in  the 
Environmental  Impact  Report  on  the  Concert  and  Rehearsal  Halls 
in  discussing  the  growth  inducing  impact  of  the  project: 

"The  number  of  jobs  to  be  created,  other  than 
construction  jobs,  is  small;  approximately  30 
staff  positions  have  been  assumed  to  support 
the  facility — largely  involving  maintenance 
functions.   Some  of  these  positions  are  already 
held  by  people  employed  by  the  War  Memorial, 
San  Francisco  Symphony,  Ballet  or  Opera;  and 
most  of  these  people  are  employed  already  in 
the  Civic  Center.   Therefore,  there  would  be  no 
significant  increase  in  daily  commuter 
population."  Final  EIR,  p. 93.   (Emphasis  added.] 
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A  review  of  the  pertinent  facts  compels  the  conclusion 
that  the  San  Francisco  Board  of  Supervisors,  the  Mayor,  and  the 
Chief  Administrative  Officer,  as  well  as  the  War  Memorial 
Board,  all  understood  that  the  facilities  would  ultimately  be 
under  the  jurisdiction  of  the  War  Memorial  Board.   The  fact 
that  the  construction  contracts  have  been  handled  through  the 
Chief  Administrative  Officer  does  not  detract  from  this 
conclusion.   Although  Charter  Section  3.610  gives  the  War 
Memorial  Board  exclusive  control  over  the  "construction, 
administration  and  operation"  of  the  War  Memorial,  generally 
speaking,  the  Board's  expertise  lies  in  the  administration  and 
operation  of  these  facilities,  and  not  in  construction.  With 
only  a  few  exceptions,  construction  projects  are  handled 
through  operating  departments  under  the  jurisdiction  of  the 
Chief  Administrative  Officer.   For  example,  even  prior  to 
construction  of  the  Performing  Arts  Center  facilities  the  War 
Memorial  Board  itself  used  the  services  of  the  departments 
under  the  Chief  Administrative  Officer  in  connection  with 
construction  projects  at  the  Opera  House. 

The  position  of  the  Sponsors  is  clear.   In  the  words  of 
the  President  of  the  Sponsors,  Samuel  B.  Stewart, 

".  .  .it  has  been  assumed  by  everyone  involved 
in  the  project  that  when  the  new  buildings  are 
completed,  they  will  be  operated  by  the  War 
Memorial  Board  of  Trustees  as  a  part  of  one 
performing  arts  complex,  of  which  the  War 
Memorial  Opera  House  is  the  central  existing 
element."   Letter  from  Stewart  to  Boone  dated 
February  14,  1979. 

This  statement  is  consistent  with  one  made  by  Mr.  Stewart 
at  the  August  14,  1975  City  Planning  Commission  public  hearing 
on  the  EIR  (quoted  on  page  11  of  the  EIR)  in  response  to  a 
question  regarding  the  name  "Performing  Arts  Center": 

".  .  .no  one  building  is  a  performing  arts 
complex.   We  have  here  (in  the  Civic  Center)  a 
performing  arts  complex,  of  which  the  Opera 
House,  which  has  been  there  for  forty-three 
years,  is  the  first  element.   We  are  proposing 
to  add  some  additional  elements." 

A  brief  history  of  the  Performing  Arts  Center  confirms 
Mr.  Stewart's  view  of  the  interrelatedness  of  the  Concert  and 
Rehearsal  Halls  with  the  Opera  House  and  that  it  has  been  the 
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understanding  of  all  of  the  parties  that  the  new  facilities 
will  be  operated  as  part  of  the  same  unit  as  the  Opera  House. 
This  history  is  relevent  to  our  conclusions  since  the  terras  of 
"a  contract  may  be  explained  by  reference  to  the  circumstances 
under  which  it  was  made  and  the  matter  to  which  it  relates." 
Civil  Code  Section  1647. 

The  first  concern  for  developing  and  erecting  additional 
performing  arts  facilities  as  part  of  the  War  Memorial  complex 
appears  in  documents  going  back  to  1969.   On  March  13,  1969  the 
War  Memorial  Board  adopted  Resolution  No.  4031  urging  the  Board 
of  Supervisors  to  accept  a  gift  of  $37,000  from  the  Zellerbach 
Family  Foundation  for  the  purpose  of  employing  a  firm  of 
architects  "to  prepare  preliminary  design  studies,  land  use 
studies  and  cost  studies  for  a  new  performing  arts  building." 
The  Board  of  Supervisors  authorized  the  War  Memorial  Board  to 
accept  the  gift  and  to  contract  with  the  firm  for  the  studies. 
I  am  told  by  Calvin  Malone  of  the  City  Planning  Department  that 
the  architects  studied  the  feasibility  of  building  the  new 
facility  in  the  block  west  of  the  War  Memorial  complex  with  a 
bridge  across  Franklin  Street.   Ultimately  the  expansion  as 
then  envisioned  turned  out  not  to  be  feasible. 

The  idea  for  expansion  of  the  City's  performing  arts 
facilities  was  revived  in  1973  when  the  Mayor,  as  the  person 
responsible  for  developing  a  plan  for  expenditure  of  General 
Revenue  Sharing  funds  established  a  policy  of  allocating 
$1  million  of  these  funds  a  year  for  a  five  year  period  for  a 
performing  arts  center.   A  supplemental  appropriation  ordinance 
was  adopted  by  the  Board  of  Supervisors  allocating  $1  million 
of  General  Revenue  Sharing  funds  to  the  "buildings  structures 
and  improvements"  portion  of  the  War  Memorial's  budget  and 
designated  the  funds  for  a  "performing  arts  center".   Ordinance 
No.  256-73.   In  each  of  four  succeeding  years  another  $1  million 
was  similarly  allocated  for  a  total  of  $5  million.   Ordinance 
Nos.  261-74;  263-75;  190-76;  and  24-77. 

During  the  time  the  Sponsors  have  been  involved  with  the 
project  the  "Performing  Arts  Center"  has  consisted  of  the 
addition  to  the  Opera  House  as  well  as  the  Rehearsal  and 
Concert  Halls.   (The  original  plans  called  for  a  recital  hall, 
also,  but  there  are  no  funds  allocated  or  plans  proposed  for 
that  project  at  this  time.)   The  initial  "Whereas"  clause  in 
the  Planning  and  Feasibility  Agreement  between  the  City  and  the 
Sponsors  dated  March  1,  1975  provides  in  relevent  part: 

"Sponsors  has  been  organized  under  the  General 
Non-Profit  Corporation  Law  of  the  State  of 
California  for  the  express  purpose  of  soliciting 
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contributions  from  other  organizations  and  from 
the  general  public  to  assist  the  City  in 
financing  the  construction  of  additional 
facilities  to  provide  a  complete  Performing 
Arts  Center  in  the  City  for  the  use  and  benefit 
of  the  public  (the  'Project').   It  is  proposed 
that  the  Project  include  a  new  performing  hall 
containing  approximately  3,000  seats  without  a 
stage  house;  a  recital  hall,  also  without  a 
stage  house,  to  provide  up  to  750  seats;  an 
Opera  House  annex  to  provide  additional 
rehearsal  facilities  and  office  space;  a 
parking  garage  to  accomodate  approximately  400 
automobiles  on  a  self-park  basis;  and  a 
suitable  extension  of  the  stage  of  the  Opera 
House . " 

There  is  similar  language  in  the  Development  Agreement  between 
these  parties  dated  October  15,  1975. 

The  War  Memorial  Board  has  been  a  signator  to  all 
relevent  agreements  between  the  City  and  the  Sponsors  relating 
to  this  project,  including  the  planning  and  development 
agreements  mentioned  above  and  the  June  20,  1977  "agreement  to 
proceed  with  the  construction  of  the  San  Francisco  War  Memorial 
Opera  House  Addition  and  Alteration."  Other  evidence  of  the 
understanding  that  these  facilities  would  be  under  the 
jurisdiction  of  the  War  Memorial  Board  appears  in  Mr.  Stewart's 
letter  to  Mr.  Boone  mentioned  above. 

The  conduct  of  the  City,  alone  and  in  light  of  the  other 
circumstances  surrounding  the  participation  of  the  Sponsors  in 
raising  at  least  70  percent  of  the  funds  necessary  for  the 
performing  arts  center  project  and  over  80  percent  of  the  funds 
for  the  Concert  and  Rehearsal  Halls,  is  entirely  consistent 
with  a  promise,  implied  in  fact,  that  the  new  facilities  would 
be  under  the  jurisdiction  of  the  War  Memorial  Board.   A  promise 
implied  in  fact  is  legally  enforceable.   On  the  enforceability 
of  implied  promises  in  California,  see  Lippman  v.  Sears, 
Roebuck  &  Co. ,  44  C.2d  136  (1955);  Addiego  v.  Hill,  238  C.A.  2d 
842  (1965);  Main  v.  Clairemont  Unified  School  District,  161 
C.A.  2d  189  (1958);  and  Looney  v.  Scott,  71  Cal.  App.  308 
(1925).   Generally,  see  Corbin  on  Contracts,  Section  562  n.  13, 
Section  564  n.  21,  Section  567  n.  64,  and  Section  570. 

There  are  undoubtedly  a  number  of  benefits  to  the 
publicly  spirited  Sponsors  which  would  flow  from  having  all  of 
the  performing  arts  facilities  under  a  single  management,  any 
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of  which  might  justify  enforcement  of  an  implied  promise  that 
the  facilities  will  be  under  the  jurisdiction  of  the  War 
Memorial  Board.   For  example,  the  Sponsors  may  well  believe 
that  having  the  facilities  under  one  management  will  increase 
the  likelihood  that  the  space  will  be  used  as  efficiently  as 
possible,  thereby  assuring  the  maximum  benefit  to  the  public  to 
be  served. 

Although  it  seems  clear  that  the  War  Memorial  Board  will 
have  jurisdiction  over  the  new  facilities  when  they  are 
completed,  from  the  point  of  view  of  future  business 
transactions  by  the  War  Memorial  Board  it  is  desirable  that  the 
Board  of  Supervisors  and  the  Mayor  make  this  explicit  by 
appropriate  amendments  to  the  Administrative  Code  provisions 
relating  to  the  War  Memorial.   We  will  be  happy  to  prepare  such 
legislation  if  you  so  desire. 

The  second  question  is  whether  the  War  Memorial  Board 
will  have  the  same  powers  over  the  new  facilities  as  they  have 
over  the  original  buildings  in  the  War  Memorial  complex.   The 
question  arises  because  under  the  Charter,  the  War  Memorial 
Board  has  broader  powers  over  the  War  Memorial  complex  than  the 
Board  of  Supervisors  itself  could  delegate  to  it.   It  is 
unlikely  that  the  parties  to  development  of  these  new 
facilities  contemplated  that  the  War  Memorial  Board  would  have 
one  type  of  jurisdiction  over  part  of  the  facilities  in  the 
performing  arts  complex  and  a  different  type  of  jurisdiction 
over  the  remainder.   Since  the  parties  intended  that  the 
broader  powers  be  equally  applicable,  the  answer  turns 
primarily  on  whether  extending  the  War  Memorial  Board's  full 
jurisdiction  to  the  new  facilities  would  be  inconsistent  with 
the  Board's  functions  under  the  original  trust.   A  review  of 
the  history  of  the  War  Memorial  reveals  that  these  would  be  no 
inconsistency. 

The  War  Memorial  Trust  Agreement  between  the  Regents  of 
the  University  of  California  and  the  Trustees  of  the  War 
Memorial  contemplated  erection  of  a  "war  memorial"  consisting 
of  a  theatre  or  auditorium,  an  art  museum  and  an  office 
building  for  the  veterans  of  World  War  I.   Originally  private 
donations  were  sought  for  this  purpose.   A  few  years  later,  on 
June  25,  1927,  however,  the  Board  of  Supervisors  submitted  to 
the  electorate  a  $4  million  bond  issue  to  complete  the  funds 
needed  for  the  project.   One  of  the  arguments  in  favor  of  the 
bond  measure  was  submitted  by  the  Civic  League  of  Improvement 
Clubs  and  Associations  of  San  Francisco  and  provided  as  follows: 

"The  other  building  will  contain  San  Francisco's 
long-needed  Symphony  Hall  and  Opera  Auditorium. 
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Originally  this  was  planned  for  a  less 
advantageous  location  at  the  eastern  end  of  the 
Civic  Center.   We  have  one  of  the  finest 
Symphony  Orchestras  in  the  United  States,  and 
it  should  have  a  fitting  place  in  which  to 
perform.   The  San  Francisco  Opera  Chorus,  with 
the  Municipal  Chorus,  foreshadows  the  day  when 
the  musical  productions  here  will  take  rank 
with  those  produced  in  Chicago  and  New  York; 
and  a  home  for  all  the  future  will  here  be 
provided,  second  to  none  in  beauty  ..." 
[Emphasis  added.] 

The  bond  measure  carried  by  a  large  majority  on  June  25,  1927. 
In  effect,  in  approving  the  bond  issue  the  voters  were  also 
endorsing  the  notion  that  the  Symphony  and  Opera  have  suitable 
quarters,  a  goal  which  also  motivated  the  development  of  the 
Performing  Arts  Center. 

The  Charter  provision  creating  the  Board  of  Trustees  of 
the  War  Memorial  was  approved  by  the  electorate  at  the  November 
6,  1928  election.   It  described  the  powers  of  the  War  Memorial 
Board  as  including,  but  not  limited  to,  the  power: 

"To  receive,  on  behalf  of  the  City  and  County, 
gifts,  devises  and  bequests  for  any  purpose 
connected  with  said  War  Memorial  or  incident 
thereto. 

"To  administer,  execute  and  perform  the  terms 
and  conditions  and  trusts  of  any  gift,  devise 
or  bequest  which  may  be  accepted  by  the  Board 
of  Supervisors  of  San  Francisco  for  the  benefit 
of  said  War  Memorial  or  incident  thereto,  and 
to  act  as  trustee  under  any  such  trust  when  so 
authorized  to  do  by  said  Board  of 
Supervisors."  Article  XIV-D  of  the  1932 
Charter  [Emphasis  added.]. 

Although  some  of  the  details  of  the  powers  of  the  Board 
of  Trustees  were  omitted  when  the  Charter  was  recodified  in 
1971,  by  virtue  of  the  provisions  of  Charter  Section  11.104 
they  are  still  in  effect.   Charter  Section  11.104  provides  that: 

"In  the  case  of  inconsistency  arising  through 
omission  or  otherwise  between  the  provisions  of 
any  section  of  this  recodified  charter  and  the 
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corresponding  portion  of  the  charter  of 
January  8,  1932,  as  amended,  effect  shall  be 
given  for  all  purposes  whatsoever  to  the 
portion  of  the  charter  of  January  8,  1932,  as 
amended. " 

The  new  facilities  will  benefit  the  War  Memorial  by 
improving  its  ability  to  provide  "a  fitting  place"  for  the 
performing  arts  in  San  Francisco.   Thus,  it  appears  that 
administration  of  the  Performing  Arts  Center  is  well  within  the 
functions  of  the  War  Memorial  Board  and  that  the  War  Memorial 
Board  can  manage  the  Performing  Arts  Center  in  the  same  fashion 
and  with  the  same  powers  as  they  exercise  over  the  War  Memorial 
complex. 

Prior  to  the  inception  of  the  performing  arts  center 
project  the  Real  Estate  Department  had  jurisdiction  over  the 
property  and  leased  it  for  a  parking  lot.   The  last  question 
then  is  whether  it  is  necessary  for  the  affected  departments 
and  officials  to  go  through  the  procedures  set  out  in  Section 
23.10  et  seq.  of  the  Administrative  Code  in  order  to  effectuate 
the  transfer  of  the  jurisdiction  over  the  property  to  the  War 
Memorial  Board.   Section  23.10  would  require  the  War  Memorial 
Board  to  file  a  request  for  the  transfer  with  the  Mayor; 
Section  23.11  would  require  the  Mayor  to  refer  the  request  to 
the  Director  of  Property  for  a  report  on  whether  the  property 
"can  be  advantageously  used"  by  the  War  Memorial;  Section  23.12 
would  require  the  Mayor  to  request  the  Real  Estate  Department 
to  consent  to  the  transfer  and  to  recommend  the  transfer  to  the 
Board  of  Supervisors;  and  Section  23.13  would  require  the  Board 
to  pass  a  resolution  ordering  the  transfer. 

For  all  practical  purposes,  the  decisions  which  the 
outlined  procedure  is  designed  to  facilitate  were  made  by  all 
of  the  parties  at  the  time  the  Board  of  Supervisors  and  the 
Mayor  adopted  Ordinance  No.  547-77  authorizing  the  lease  of  the 
property  to  the  Sponsors  for  construction  of  the  Performing 
Arts  Center.   To  require  further  action  by  any  of  the  parties 
to  these  agreements  would  suggest  that  there  is  some  discretion 
remaining  which  would  allow  them  to  retreat  from  the 
understanding  that  this  project  would  be  under  the  jurisdiction 
of  the  War  Memorial  Board.   Since  there  is  no  discretion 
remaining,  technical  compliance  with  these  procedures  would  be 
a  useless  act  and  the  law  does  not  require  useless  acts. 
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My  conclusion,  therefore,  is  that  no  further  action  is 
required  to  effectuate  the  transfer  of  jurisdiction  from  the 
Real  Estate  Department  to  the  War  Memorial  Board.  For  record 
keeping  purposes,  however,  it  would  be  desirable  to  have  the 
Board  confirm  the  transfer  with  a  resolution  if  and  when  the 
Board  amends  the  Administrative  Code  provisions  relating  to  the 
War  Memorial. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 


By. 


-t^*^  ^  "^J^, 


UDITH  L.  TEICHMAN 
Deputy  City  Attorney 


Approved: 


^City  Attorhey 
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REQUESTED  BY; 


PREPARED  BY: 


San  Francisco  Employment  and  Training  Council, 
Residency  Requirements 

Esther  Marks,  Acting  Chair 

c/o  Deborah  Petrie 

Mayor's  Office  of  Employment  &  Training 

1453  Mission  Street 

San  Francisco,  California  94103 

Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors,  by  resolution,  impose 
residency  in  the  community  as  a  condition  of  membership  on  the 
San  Francisco  Employment  and  Training  Council,  in  light  of  the 
fact  that  some  potential  non-resident  nominees  may  represent 
resident  employers? 

ANSWER 


Yes, 


ANALYSIS 


It  is  important  to  point  out  that  the  San  Francisco 
Employment  and  Training  Council  is  a  creature  of  federal  law, 
whereas  San  Francisco  boards  and  commissions  are  creatures  of  the 
San  Francisco  Charter.   Residency  requirements  for  city 
commissioners  set  forth  in  Charter  §8.100  are  not  relevant  to  the 
inquiry. 

The  Comprehensive  Employment  and  Training  Act  of  1973,  29 
U.S.C.  §801,  et  seq.,  created  the  CETA  program.   Pursuant  to  that 
Act,  planning  councils  were  established.   As  amended  by  Public 
Law  95-524,  October  27,  1978,  29  USC  §819  provides,  in  relevant 
part: 

"Sec.  109.  (a)  Each  prime  sponsor  designated 
under  section  101(c)  shall  establish  a  planning 
council . 

" (b)  Each  planning  council  established  under 
subsection  (a)  shall  consist  of  members  who  are 
representative  of  the  eligible  population 
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(including  significant  segments  thereof) , 

organized  labor,  employees  who  are  not 

represented  by  organized  labor,  community-based 

organizations,  the  employment  service,  veterans 

organizations,  representatives  of  handicapped 

individuals,  vocational  education  agencies, 

public  assistance  agencies,  other  education  and 

training  agencies  and  institutions,  business, 

labor,  and,  where  appropriate  agricultural  • 

employers  and  workers." 

Section  819  does  not  address  the  issue  of  residency  but  does 
express  a  clear  concern  that  members  of  a  planning  council 
represent  the  community  and  its  institutions. 

The  Federal  Register,  v.  44,  No.  65,  April  3,  1979,  Rules 
and  Regulations  §676.7,  pp.  20004-20005  sets  forth  in  greater 
detail  the  desired  composition  of  a  planning  council.   These  most 
recent  rules  and  regulations  provide,  in  relevant  part: 

" (a)  Each  prime  sponsor  shall  establish  a 
planning  council  (sec. 109 (a) ) . 

(b)  Each  prime  sponsor  shall  appoint  to  its 
planning  council  members  broadly  representative 
of  the  significant  segments,  as  defined  in 
§675.4,  who  are  representative  of  the  eligible 
population,  CBO's,  the  employment  service, 
veterans  organizations  (a  congressionally 
chartered  veterans  organization  or  an 
organization  incorporated  as  a  veteran's  service 
organization  under  appropriate  laws  of  the  State 
in  which  they  are  located) ,  representatives  of 
handicapped  individuals,  vocational  education 
agencies,  public  assistance  agencies,  other 
education  and  training  agencies  and  institutions, 
business  (e.g.,  representatives  of  a  locally 
based  business  firm,  the  National  Alliance  of 
Business,  or  Chamber  of  Commerce),  organized 
labor  (e.g.,  representatives  of  the  central  labor 
council,  or  the  principal  labor  organizations  in 
the  areas  where  employment  or  training  activities 
are  expected  or  apprenticeship  prograuns)  , 
employees  who  are  not  represented  by  organized 
labor,  and  where  appropriate,  agricultural 
employers  and  workers  (sec.  109(b)).   Each 
mandated  planning  council  member  shall  not 
represent  more  than  one  of  the  above  groups  or 
organizations  and  shall  have  voting  privileges. 
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Staff  of  State  or  local  government  agencies  shall 
not  take  the  place  of  representatives  of  the 
participant  conununities  which  their  agencies 
serve . " 

The  new  rules  and  regulations,  like  the  amended  code,  do  not 
speak  to  the  issue  of  residency,  but  do,  again,  clearly 
articulate  a  concern  that  members  of  the  Council  be 
representative  of  the  geographic  area  to  be  served  and  • 

representative  of  the  participant  community,  etc. 

We  know  of  no  case  law  which  has  interpreted  the  code  or 
rules  and  regulations  mentioned  above,  especially  in  regard  to 
residency.   However,  in  1978  the  United  States  District  Court  for 
the  Northern  District  of  Alabama,  Western  Division,  decided  the 
case  of  Jenkins  y.  McCollum,  (446  F.Supp.  677).   Two  black 
applicants,  one  living  in  Michigan  and  one  in  Connecticut,  were 
not  considered  for  appointment  to  the  position  of  Manpower 
Director  of  the  CETA  program  in  Tuscaloosa  County  because  the 
County  Commission,  which  administered  the  program,  sought  only 
applicants  who  had  been  residents  of  the  county  for  one  year.   In 
holding  invalid  the  durational  residency  requirement  the  court 
recognized  that  non-durational  residency  requirements  were 
permissable  and  not  in  conflict  with  either  the  constitution  or 
federal  enactments  creating  the  CETA  program. 

"It  is  not  necessary  to  this  court's  decision 
that  the  constitutional  rights  of  plaintiffs  have 
been  violated  to  decide  how  much  of  a  prior 
period  of  residence  is  constitutionally 
permissible,  but  it  is  necessary  to  the 
fashioning  of  relief  because  it  is  the  intention 
of  this  court  to  declare  the  position  in  question 
vacated  and  to  require  that  it  be  filled  by  a 
process  of  merit  selection,  and  cunong  other 
things  to  require  that  applications  be  considered 
from  those  outside  Tuscaloosa  County,  thus 
holding  that  no  prior  residence  can  be  required. 
TEis  court  does  recognize  that  tHe  County 
Commission  may ,  ir"it  Hesires ,  req uire  tFTat  the 
holder  of  the~office,  once  appointed  to  i t , 
become  a  resTBent  of  Tuscaloosa  County.   McCarthy 
V.  Philadelphia  Civil  Service  Commission ,~1?1 
U.S.  645,  96  S.ct.  ll54,~47"L.Ed.2d  366  (1976). 

It  is  submitted  that  this  decision  provides  pursuasive 
precedent.   A  local  government  may  not  establish  any  prior 
residency  requirement  for  appointment  to  a  position  in  the 
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federally-created  and  regulated  CETA  program,  but  a  local 
government  may  require  that  the  holder  of  such  appointment  become 
a  local  resident. 

Is  Resolution  No.  142-78,  February  27,  1978,  as  amended  by 
Resolution  No.  567-78,  July  17,  1978,  and  by  Resolution  No. 
230-79,  March  12,  1979,  consistent  with  the  conclusions  stated 
above? 

Resolution  No.  142-78  as  amended  states,  in  relevant  part: 

"I.B.   The  ex-officio  members  shall  be  the 
following  or  their  designated  representatives: 
the  Mayor,  President  of  the  Board  of  Supervisors, 
Superintendent  of  the  United  School  District, 
Chancellor  of  San  Francisco  Community  College, 
Senior  Representative  of  a  private  vocational 
training  institution.  Director  of  Human  Rights 
Commission,  Executive  Director  of  Economic 
Opportunity  Council,  Senior  Representative  of 
California  Employment  Development  Department,  a 
representative  of  the  San  Francisco  Consortium,  a 
representative  of  Veterans,  and  a  Senior 
Representative  of  the  Department  of  Social 
Services;  provided,  however,  that  a  designated 
representative  of  a  voting  ex-officio  member 
shall  not  have  the  right  to  vote. 

"I.e.   The  Mayor  shall  appoint  twelve  (12)  bona 
fide  residents  of  the  City  and  County  of  San 
Francisco  as  regular  members  of  the  Council  .  .  . 

***** 

"I.D.   Each  member  of  the  Board  of  Supervisors 
shall  appoint  to  the  Council  as  a  regular  member 
a  bona  fide  resident  from  his  or  her  Supervisoral 
District." 

This  resolution  as  amended  requires  that  regular  members  of 
the  Council  be  residents  at  the  time  of  their  appointment. 
Ex-officio  representatives  were  also  required  to  be  San  Francisco 
residents  in  the  original  resolution  and  in  the  resolution  as 
first  amended.   The  requirement  was  deleted  in  the  second  (1979) 
amendment.   The  residency  requirement  for  regular  members,  which 
is  not  a  prior  (durational)  residency  requirement,  does  not 
conflict  with  the  federal  code  or  enabling  rules  and  regulations, 
or  with  the  decision  in  Jenkins. 
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The  residency  requirement  of  the  Supervisors'  resolution  as 
amended  is  legal,  and  it  is  clear  from  the  language  of  the 
resolution  that  the  regular  members  of  the  Council  must  be 
residents  although  the  members  represent  an  employer  or  other 
organization  or  group  of  people. 

The  resolution  as  amended  reads,  in  relevant  part: 

"I.e.   The  Mayor  shall  appoint  twelve  (12)  bona 
fide  residents  of  the  City  and  County  of  San 
Francisco  as  regular  members  of  the  Council  as 
follows:   two  representatives  of  business,  one  of 
whom  shall  be  a  representative  of  the  San 
Francisco  Chamber  of  Commerce;  two 
representatives  of  organized  labor,  one  of  whom 
shall  be  a  representative  of  the  San  Francisco 
Labor  Council;  one  handicapped  representative; 
one  member  of  the  League  of  Woman  Voters;  one 
member  representing  youth  groups;  one  member 
representing  employees  who  are  not  represented  by 
organized  labor;  and  four  members  from  the  public 
at  large. 

"I.D.   Each  member  of  the  Board  of  Supervisors 
shall  appoint  to  the  Council  as  a  regular  member 
a  bona  fide  resident  from  his  or  her 
Supervisorial  District.' 


M 


Residence  is  required  of  all  regular  members  of  the  Council, 
regardless  of  what  organization  or  group  of  people  they  represent, 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


k  E.  Delventhal 
Deputy  City  Attorney 


Approved; 


City  Attorney 


C¥/ 

^3 

'7^'t.g 

GEORGE  AGNOST 
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OPINION  NO.  79-25 


SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


Embarcadero  Center  Redevelopment 

Project — Amendments  of  Disposition  Agreement 

Rai  Okamoto,  Director  of  City  Planning, 
on  behalf  of  the  City  Planning  Commission 

Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Must  amendments  of  the  Agreement  for  Disposition  between 
the  San  Francisco  Redevelopment  Agency  and  the  developer  for 
the  Embarcadero  Center  Redevelopment  Project  be  submitted  to 
the  City  Planning  Commission  for  its  approval  and 
recommendation? 


CONCLUSION 


No. 


ANALYSIS 


I. 


Introduction. 


Pursuant  to  state  law,  local 
provisions  of  the  Community 

fety  Code  Sections  33000,  et 
of  San  Francisco  (the  "Agen 

ing  under  state  law  to  fulfi 

V.  Redevelopment  Agency  (19 

Andrews  v.  City  of  San  Bernardino 


by  the 
and  Sa 
Agency 
operat 
Fellom 


redevelopment  is  governed 

Redevelopment  Law  (Health 

seq.).   The  Redevelopment 

cy")  is  a  state  agency 

11  state  purposes  [see 

58)  157  Cal.App.2d  243  and 


see  al 
80  Cal 


-_  (1959)  175  Cal.App.2d  459; 

so  Redevelopment  Agency,  etc.  v.  City  of  Berkeley  (1978) 
.App.3d  158,  143  CR  633,  and  cases  cited  therein]. 

The  Community  Redevelopment  Law  provides,  inter  alia, 
that  the  form  of  redevelopment  of  a  local  project  area  must 
comply  with  the  redevelopment  plan  for  that  area.   The 
redevelopment  plan  is  prepared  (or  caused  to  be  prepared)  by 
the  local  redevelopment  agency  in  cooperation  with  the 
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planning  commission  and  adopted  by  the  redevelopment  agency, 
(Health  and  Safety  Code  Sections  33330  and  33346) ,  submitted 
to  the  legislative  body  (Health  and  Safety  Code  Section 
33351)  ,  and  formally  adopted  by  that  body  by  ordinance  after 
public  hearing  (Health  and  Safety  Code  Sections  33360,  33364 
and  33365) .   The  adopted  redevelopment  plan  must  comply  with 
the  community's  general  plan  (Health  and  Safety  Code  Section 
33331) ,  unless  adopted  by  a  two-thirds  vote  of  the  legislative 
body.   In  this  case,  however,  subsequent  amendments  to  the 
general  or  master  plan  do  not  affect  the  existing  Redevelopment 
Plan  since  the  City  agreed,  in  its  cooperation  agreement  with 
the  Agency,  to  zone  or  rezone  according  to  the  provisions  of 
Redevelopment  Plan.   The  legislative  body  may  amend  the 
redevelopment  plan  by  ordinance  upon  recommendation  of  the 
redevelopment  agency  (Health  and  Safety  Code  Section  33450) . 
Recommended  changes  in  the  redevelopment  plan  need  to  be 
submitted  to  the  local  planning  commission  only  if  there  are 
substantial  changes  which  affect  the  community's  general  plan 
(Health  and  Safety  Code  Sections  33453  and  33455) . 

After  an  adopted  redevelopment  plan  is  transmitted  to  a 
redevelopment  agency,  that  agency  alone  is  then  vested  with 
the  responsibility  for  carrying  out  the  plan  (Health  and 
Safety  Code  Section  33372).   In  order  to  fulfill  its  mandate 
to  carry  out  a  redevelopment  plan,  the  redevelopment  agency  is 
charged  with  responsibility  for  the  acquisition  and  sale  of 
all  property  within  a  project  area  (Health  and  Safety  Code 
Sections  33391,  33392,  33430,  33431,  and  33432.)   In  that 
connection  it  is  empowered  to,  " [m] ake  and  execute  contracts 
and  other  instruments  necessary  or  convenient  to  the  exercise 
of  its  powers."  (Health  and  Safety  Code  Section  33125(c)). 
Certain  contracts  related  to  the  redevelopment  plan  to  which  a 
redevelopment  agency  is  a  party  may  be  subjected  by  the  terms 
of  the  redevelopment  plan  to  approval  by  the  legislative  body 
(Health  and  Safety  Code  Section  33371).   However/  in  the 
absence  of  such  a  requirement,  the  redevelopment  agency,  in 
negotiating  contract  terms,  is  bound  solely  by  the  provisions 
of  the  redevelopment  plan. 

The  Redevelopment  Plan  for  the  Embarcadero  Center 
Redevelopment  Project  (the  "Plan")  was  adopted  pursuant  to  the 
above  procedure,  was  most  recently  amended  in  July  1968,  and 
by  its  terms  consists  solely  of  the  text  and  listed  exhibits. 
(See  Sections  101  and  102  of  the  Plan.)   The  Plan  specifically 
empowers  the  Agency  to  make  amendments  to  the  adopted  plan 
provided  that  the  modification  in  question  does  not  involve 
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any  material  or  substantial  change.  Where  material  or 
substantial  changes  are  proposed,  they  must  be  approved  by  the 
local  governing  body.   No  provision  for  Planning  Commission 
review  is  included,  however  it  is  expressly  provided  that  the 
provisions  of  state  law  with  respect  to  amendment  shall  be 
complied  with.   Therefore,  the  City  Planning  Commission  is 
entitled  to  review  substantial  changes  affecting  the  general 
plan.   (See  Section  1302  of  the  Plan.) 

The  Plan  also  requires  that  disposition  of  land  within 
the  project  area  be  subject  to  a  disposition  agreement 
containing  the  requirements  of  the  Plan  and  a  Declaration  of 
Restrictions  "in  order  to  provide  adequate  safeguards  that  the 
work  of  redevelopment  will  be  carried  out  pursuant  to  the 
Redevelopment  Plan."   (See  Section  807  of  the  Plan.)   Pursuant 
to  this  requirement,  the  Agency  entered  into  an  Agreement  for 
Disposition  with  the  developer  for  the  Embarcadero  Center 
Redevelopment  Project.   The  information  you  have  provided  us 
indicates  that  the  original  agreement  provided  that:  (a)  a 
municipal  repertory  theater  would  be  constructed  on  the  site, 
and  (b)  construction  of  improvements  would  begin  within  90 
days  of  recordation  of  the  deed  for  the  parcel.   The  Agreement 
has  been  amended  by  the  parties,  in  particular  as  follows: 

1.  The  Fourth  Amendatory  Agreement,  approved  May  23, 
1978,  removed  an  obligation  of  the  developer  that  construction 
of  the  Four  Embarcadero  Center  Building  begin  within  30  days 
after  the  Three  Embarcadero  Center  Building  becomes  75%  rented 
and  occupied  or  by  December  31,  1979,  whichever  shall  first 
occur*;  and 

2.  The  Fifth  Amendatory  Agreement,  approved  June  13, 
1978,  removed  an  obligation  of  the  developer  that  a  site  for  a 
municipal  repertory  theater  be  provided  within  the  project 
area.   In  lieu  thereof,  the  developer  is  obligated  either  to 
(a)   construct  an  amphitheatre  in  the  Davis  Street 
right-of-way  or  the  Justin  Herman  Plaza,  or  (b)   donate  a  sum 
of  money. 


*A  prior  eimendment  to  the  Agreement  substituted  this 
provision  for  the  original  requirement  that  construction  begin 
90  days  after  recordation  of  the  parcel  deed. 
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You  have  asked  two  basic  questions: 

1.  Under  what  circumstances  do  the  requirements  of  the 
Community  Redevelopment  Law  or  the  provisions  of  the 
Redevelopment  Plan  empower  the  City  Planning  Commission  to 
exercise  review  powers  over  changes  in  the  Plan;  and 

2.  What  is  the  relationship  among  the  Agency,  the  City 
Planning  Commission,  and  the  Board  of  Supervisors  with 
respect  to  approval  of  amendments  to  the  Plan  or  to  the 
agreements  required  by  the  Plan. 

Specifically,  you  have  directed  our  attention  to  the 
Agreement  for  Disposition  and  the  Declaration  of  Restrictions. 

II.    Discussion. 

As  indicated  above,  the  Community  Redevelopment  Law 
mandates  planning  commission  review  of  a  local  redevelopment 
plan  at  only  two  points  in  the  redevelopment  process:   (a) 
prior  to  submission  of  the  proposed  redevelopment  plan  to  the 
local  legislative  body  for  adoption,  and  (b)  when  proposed 
eunendments  to  an  adopted  redevelopment  plan  constitute 
substantial  changes  which  affect  the  community's  general 
plan.   Neither  state  law  nor  the  Plan  in  question  makes 
additional  provision  for  City  Planning  Commission  review  of 
proposed  amendments  to  the  Plan,  however,  it  is  our 
understanding  that  in  practice  all  amendments  to  the  Plan 
proposed  by  the  Agency  are  submitted  to  the  City  Planning 
Commission  and  to  the  Board  of  Supervisors  for  their 
approval.   But  unless  the  Fourth  and/or  Fifth  Amendatory 
Agreements  constitute  changes  to  the  Plan  itself,  the  City 
Planning  Commission  has  no  power  of  review  over  them. 

Section  807(d)  of  the  Plan  requires  that  the  agreement 
with  the  developer  provide  that: 

[t]he  building  of  improvements  shall  be 
commenced  and  completed  within  a 
reasonable  time  as  fixed  by  the  Agency, 
[Emphasis  added."! 

This  requirement  is  in  conformity  with  the  provisions  of 
Section  33437(b)  of  the  Community  Redevelopment  Law.   Thus, 
under  the  Community  Redevelopment  Law  and  the  provisions  of 
the  Plan,  the  Agency  is  authorized  to  determine  the  schedule 
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for  conunencement  and  completion  of  the  construction  of  the 
Embarcadero  Center  Redevelopment  Project.   By  the  terras  of 
the  Plan,  the  Fourth  Amendatory  Agreement  (which  changes  the 
time  for  commencement  of  construction  of  the  project)  is 
within  the  specific  authority  of  the  Agency  and  does  not 
constitute  an  amendment  of  the  Plan.   The  Agency  is  bound 
only  by  the  requirement  of  the  Plan  that  the  time  fixed  by 
the  Agency  for  commencement  and  completion  of  a  project  be 
reasonable. 

With  respect  to  the  Fifth  Amendatory  Agreement,  the 
Plan  as  amended  makes  no  provision  for  a  municipal  repertory 
theater.   Specific  commercial  uses  are  listed  in  Section 
803(b),  and  it  is  provided  that  the  Agency  may  specify 
"[o]ther  similar  uses."   In  addition  certain  parcels  of  land 
are  designated  for  public  purposes  pursuant  to  Section  805. 
However,  a  theater  is  not  specifically  mentioned  in  the 
Plan.   Thus,  the  Fifth  Amendatory  Agreement  does  not 
constitute  an  amendment  of  the  Plan. 

At  this  point  it  seems  appropriate  to  discuss  briefly 
the  relationship  among  the  Agency,  the  City  Planning 
Commission,  and  the  Board  of  Supervisors  with  respect  to 
redevelopment  in  the  City  and  County  of  San  Francisco.   Under 
case  law,  a  local  redevelopment  agency  is  deemed  to  be 
operating  as  an  administrative  arm  of  the  state  since  it 
pursues  a  state  concern  and  effectuates  a  state  legislative 
policy.   [Fellom  v.  Redevelopment  Agency,  supra;  Andrews  v. 
City  of  San  Bernadino,  supra;  Redevelopment  Agency,  etc.  v. 
City  of  Berkeley,  supra. ]   The  redevelopment  agency  thus  has 
all  the  powers  of  the  state  when  dealing  with  local 
governments. 

The  Community  Redevelopment  Law  sets  forth  the 
relationship  among  the  local  redevelopment  agency,  planning 
commission,  and  legislative  body  concerning  amendment  of 
adopted  redevelopment  plans  and  provides  for  agreements  to 
implement  the  redevelopment  plan. 

As  indicated  above,  under  state  law,  a  redevelopment 
plan  may  be  amended  by  the  local  legislative  body  upon 
recommendation  of  the  redevelopment  agency;  the  planning 
commission  may  review  only  substantial  changes  affecting  the 
community's  general  plan.   With  respect  to  the  Plan  concerned 
here,  the  Board  of  Supervisors  provided  that  only  "material 
or  substantial  change"  need  be  approved  by  it. 
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Agreements  to  implement  the  redevelopment  plan  may  be 
entered  into  by  the  redevelopment  agency  pursuant  to  its 
authority  to  carry  out  the  provisions  of  a  redevelopment 
plan.   In  this  case,  these  agreements  do  not  require  approval 
of  the  legislative  body.   The  Plan  does  not  require  Board 
approval  of  the  implementing  agreements  required  by  the  Plan 
(the  Agreement  for  Disposition  and  a  Declaration  of 
Restrictions),  but  requires  that  specific  provisions  be 
included  in  order  to  ensure  that  redevelopment  would  be 
carried  out  pursuant  to  the  Plan.   Planning  Commission  review 
of  these  agreements  are  neither  mandated  by  state  law  nor 
required  by  the  Plan. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Appr/oved: 


/   City  S^ttorneyj 


BED: jj 


Burk  H.  Delventhal 
Deputy  City  Attorney 
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--•   OPINION  NO.  79-26 

SUBJECT:        Determinations  of  Future 

Eraployability  of  Dismissed 
Employees 

REQUESTED  BY:   John  J.  Walsh,  General  Manager 

Personnel,  Civil  Service  Commission 

PREPARED  BY:    Stephanie  M.  Chang,  Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  Whether  the  recent  amendments  to  Charter 
Section  8.341  affect  the  Civil  Service  Commission's 
ability  to  determine  the  future  employability  of  employees 
who  are  dismissed  from  permanent  positions. 

2.  Whether  the  review  by  the  Civil  Service 
Commission  of  the  future  employability  of  dismissed 
permanent  employees  may  be  in  writing 

3.  Whether  the  Civil  Service  Commission  may  require 
the  submission  of  records  from  the  appointing  office  or 
hearing  officer,  including  a  transcript  of  the  dismissal 
hearing,  when  reviewing  future  employability. 

4.  Whether,  in  reviewing  future  employability  of 
dismissed  permanent  employees,  the  Civil  Service  Commission 
may  return  said  employee  to  a  list  of  eligibles  or  reinstate 
said  employee  to  a  former  lower  class. 

CONCLUSIONS 

1.  No. 

2.  Yes. 

3.  Yes. 

4.  No. 
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ANALYSIS 


Charter  Section  8.341  as  revised,  only  refers  to 
dismissal  procedures  for  permanent  City  employees.   Said 
section  makes  no  reference  to  determinations  of  future 
employability  of  dismissed  employees. 


part; 


Section  3.661(a)  of  the  Charter  states  in  relevant 


"The  civil  service  commission  shall  be 
the  employment  and  personnel  department  of 
the  city  and  county  and  shall  determine 
appointments  on  the  basis  of  merit  and 
fitness,  as  shown  by  appropriate  tests." 


"The  commission  shall  adopt  rules  to 
carry  out  the  civil  service  provisions  of  this 
charter  and,  except  as  otherwise  provided  in  this 
charter,  such  rules  shall  govern  .  .  . 
eligibility. " 

Said  provision  of  the  Charter  has  been  administratively 
interpreted  to  include  authority  in  the  Civil  Service 
Commission  to  determine  the  future  employability  of 
dismissed  employees.   This  provision  was  not  altered  by  the 
revision  of  Charter  Section  8.341. 

Any  rule  adopted  by  the  Commission  regarding  future 
employability  of  dismissed  employees  must  be  in  accordance 
with  the  Charter.   However,  in  this  instance  the  Charter 
sets  no  limitations  on  the  manner  in  which  eligibility  for 
City  employment  is  to  be  reviewed. 

Conceivably  a  rule  could  be  adopted  by  the  Commission 
which  would  review  eligibility  upon  an  appeal  in  writing  with 
a  requirement  that  the  transcript  of  the  termination  hearing 
be  submitted  to  the  Commission.   However,  the  legality  of 
such  a  procedure  cannot  be  commented  in  full  until  a 
proposal  of  the  entire  procedure  is  submitted  to  this 
office. 
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A  review  of  the  Charter  reveals  no  provision  which 
would  enable  the  Civil  Service  Commission  to  return 
permanent  employees  who  have  been  dismissed  pursuant  to 
Section  8.341  to  a  list  of  eligibles,  nor  does  the  Charter 
provide  for  the  reinstatement  of  said  employees  to  their 
former  lower  classification.   Section  8.340  states  in 
pertinent  part: 

"If  the  appointment  resulted  from  an  entrance 
examination  the  commission  may  declare  such 
person  dismissed  or  may  return  the  name  to  the 
list  of  eligibles  under  such  conditions  for 
further  appointment  as  the  commission  may 
deem  just." 

However,  said  provision  in  Section  8.340  only  applies  to 
persons  dismissed  from  permanent  positions  during  their 
probationary  period.   Neither  Section  8.341,  nor  any  other 
Charter  section,  provides  for  the  return  of  a  dismissed 
permanent  employee  to  a  list  of  eligibles  or  to  a  former 
lower  classification  after  said  employee  has  completed  his 
or  her  probationary  period. 

Very  truly  yours , 

GEORGE  AGNOST 
City  Attorney 


By_ 


Stephanie  M.  Chang 
Deputy  City  Attorney 


Approved ; 


City  Attorney 
SMC : dr 
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.^   OPINION  NO.  79-27 


SUBJECT:        Charter  Section  8.341  Appeals 

to  the  Civil  Service  Commission 

REQUESTED  BY:    John  J.  Walsh 

General  Manager,  Personnel 
Civil  Service  Commission 

PREPARED  BY:     Stephanie  M.  Chang 

Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  The  date  and  stage  of  the  dismissal  process 
wherein  dismissed  employees  lost  their  right  of  appeal 

to  the  Civil  Service  Commission  pursuant  to  the  December  5, 
1979  amendments  to  Charter  Section  8.341. 

2.  Whether  a  non-uniform  member  of  the  police 
department  who  was  charged  with  dismissal  in  August,  1978 
was  governed  by  Charter  Section  8.341  at  his  March,  1979 
dismissal  hearing. 

CONCLUSIONS 

1.  All  persons  charged  with  dismissal  who  had  not 
completed  their  appeal  to  the  Civil  Service  Commission 
prior  to  December  5,  1978  lost  said  right  on  the  effective 
date  of  the  amendment  to  Charter  Section  8.341. 

2.  Yes. 

ANALYSIS 

The  applicable  rule  of  statutory  construction  states 
that  "all  rights  dependent  upon  the  repealed  provisions  of 
the  original  act  which  had  not  vested  or  been  prosecuted  to 
completion  prior  to  the  enactment  of  the  amendment  are 
destroyed"  in  the  absence  of  any  savings  clause.   (Sutherland, 
Statutory  Construction,  4th  Edition,  Section  22.36.) 
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The  amendment  to  Section  8.341  repealed  the  former 
provision  which  gave  dismissed  employees  the  right  to  appeal 
the  decision  of  the  hearing  officer  to  the  Civil  Service 
Commission.   Said  amendment  contains  no  language  regarding  the 
treatment  of  persons  who  were  charged  with  termination  prior  to 
the  effective  date  of  the  amendment  but  had  not  completed  their 
appeal  to  the  Civil  Service  Commission  before  said  date.       , 

The  amendment  relates  to  a  change  in  procedural  law  as 
opposed  to  "substantive"  law  and  therefore  it  should  be 
applicable  to  all  persons  who  had  not  completed  their  appeal  to 
the  Civil  Service  Commission  prior  to  the  effective  date  of  the 
amendment.   This  interpretation  is  consistent  with  the  above- 
stated  rule  of  statutory  construction,  and  if  a  different 
result  had  been  intended,  the  amendment  could  have  contained  express 
language  making  it  specifically  operative  only  to  employees 
charged  with  termination  on  or  after  the  effective  date  of  the 
amendment  on  December  5,  1978.   The  failure  of  the  amendment 
to  so  limit  its  application  indicates  that  all  employees  who 
have  not  completed  their  appeal  to  the  Civil  Service  Commission 
before  December  5,  1978  are  thereafter  governed  by  the 
provisions  of  the  amendment. 

The  above  conclusion  also  applies  to  the  non-uniform 
member  of  the  San  Francisco  Police  Department  who  was  charged 
with  termination  in  August,  1978.   The  amendment  to  Section 
8.341  states  that  said  section  applies  to  all  persons  "employed 
under  the  civil  service  provisions  of  this  charter,  exclusive 
of  members  of  the  uniformed  ranks  of  the  police  and  fire 
departments".   Therefore,  non-uniform  members  of  the  police 
and  fire  departments  are  now  subject  to  Section  8.341. 

This  amendment  to  Section  8.341  relates  to  a  change  in 
procedural  law  as  opposed  to  "substantive"  law  and  therefore 
it  should  be  applied  to  all  non-uniform  members  of  the  police 
department  who  were  charged  with  termination  but  had  not 
had  a  trial  or  hearing  before  the  Police  Commission  prior 
to  December  5,  1978.   If  a  different  result  had  been 
intended,  the  ajnendment  could  have  contained  express  language 
making  Section  8.341  operative  only  to  non-uniform  members 
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of  the  police  and  fire  departments  charged  with  termination 
on  or  after  the  effective  date  of  the  amendment  on 
December  5,  1978.   In  light  of  the  above,  the  March,  1979 
termination  hearing  for  said  employee  should  have  been 
conducted  by  a  hearing  officer  as  required  by  Section  8.341, 
and  not  by  the  Police  Commission. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

By 


Stephanie  M.  Chang 
Deputy  City  Attorney 


Approved ; 


City  Attorney 
SMCrdr 


CV7 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


JUN26  1979 


GEORGE  AGNOST 

arr  AnosNty 
ary  MALL 


DOCUMENTS  DEPT 
aF.  PUBLIC  LIBRARY 


April  26,  1979 


^  OPINION  NO.   79-28 


SUBJECT; 


Legality   of  Recreation  and  Park  Commission 
Leasing  McLaren  Park  Golf  Course  to  a 
Private  Organization 


REQUESTED  BY; 


Bernard  A.  Barron 
Superintendent  of  Parks 


PREPARED  BY: 


George  E.  Krueger 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Can  the  City  and  County  of  San  Francisco,  through  its 
Recreation  and  Park  Commission,  legally  lease  the  McLaren 
Park  Golf  Course  to  a  private  organization? 


CONCLUSION 
Yes,  subject  to  Board  of  Supervisors'  approval. 


ANALYSIS 

It  has  been  the  consistent  opinion  of  this  office  in 
the  past  that  the  Recreation  and  Park  Commission,  subject  to 
certain  conditions,  can  legally  lease  a  municipal  golf  course 
under  its  jurisdiction.   A  copy  of  City  Attorney  Opinion 
No.  65-38-A  of  October  7,  1965  is  attached  for  your  information 
and  use.   In  that  opinion,  this  office  concluded  that,  in 
general,  the  Recreation  and  Park  Commission  had  authority  to 
lease  a  golf  course  under  its  jurisdiction,  providing  said 
lease  did  not  conflict  with  the  terms  of  the  original  grant, 
emd  providing  the  City  retained  control  over  the  leased 
property  to  assure  the  use  of  the  property  for  the  public 
benefit. 
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Bernard  Barron  2  April  26,  19  79 


The  present  Charter  sections  are  3.552: 

"The  Recreation  and  Park  Commission 
shall  have  the  complete  and  exclusive  control, 
management  and  direction  of  the  parks,  play- 
grounds, recreation  centers  and  all  other 
recreation  facilities,  squares,  avenues  and 
grounds  which  are  in  the  charge  of  the 
Commission  on  the  effective  date  hereof,  or 
are  thereafter  placed  in  the  charge  of  the 
Commission  except  as  in  this  Charter  otherwise 
provided. 


"It  shall  be  the  policy  of  the  Commission 
to  promote  and  foster  a  program  providing  for 
organized  public  recreation  of  the  highest 
standard.   The  Commission,  through  the  general 
manager,  shall  utilize  the  property  under  its 
control  and  organize  the  personnel  under  its 
direction,  to  the  end  that  all  functions  of  the 
department  be  formed  with  the  greatest  possible 
efficiency. " 

The  next  applicable  Charter  section  is  7.403(b): 

"Except  as  provided  in  subsection  (c) , 
the  Recreation  and  Park  Commission  shall  not 
lease  any  part  of  the  lands  under  its  control 
nor  permit  the  building  or  maintenance  or  use 
of  any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes  and  each 
letting  or  permit  shall  be  subject  to  approval 
of  the  Board  of  Supervisors  by  ordinance." 

The  language  of  Charter  Sections  3.552  and  7.403  indicates 
that  the  Recreation  and  Park  Commission  has  plenary  authority 
to  manage  park  and  recreational  facilities,  and  authority  to 
lease  park  lands  for  recreational  purposes  subject  to  the 
approval  of  the  Board  of  Supervisors  by  ordinance.   Opinion 
No.  65-38-A  cautions  that  the  power  to  lease  park  lands  must 
be  measured  by  the  terms  found  in  the  City's  acquisition  of 
the  park  land,  and  the  lease  must  contain  language  retaining 
control  in  the  City  so  as  to  assure  that  the  property  will 
be  utilized  to  the  benefit  of  the  public. 
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Regarding  acquisition,  you  have  advised  me  that 
McLaren  Park  was  acquired  by  an  outright  purchase  dating 
back  to  19  26  and  that  no  restrictions  were  involved.   I 
understand  the  final  parcel  was  purchased  in  1960. 

Regarding  the  terms  of  the  proposed  lease,  control  of 
the  green  fees  and  all  prices  must  be  retained  by  the  City. 
Furthermore,  as  stated  in  Opinion  No.  65-38-A: 

".  .  .in  any  lease  involving  City  property 
which  must  be  operated  for  public  use,  there 
must  be  retained  such  controls  by  the  City  so 
as  to  assure  that  the  property  will  be  utilized 
during  the  term  of  the  lease  for  the  benefit  of 
the  public  and  in  the  public  interest." 

I  have  attached  copies  of  three  other  opinions  for 
your  information  and  use.   Letter  Opinion  No.  67-15-A  of 
February  23,  1967  involved  the  question  of  leasing  City  land 
at  19th  Avenue  and  Vicente  to  the  San  Francisco  Boys  Club. 
Mayor  John  F.  Shelley  was  advised  that  the  Recreation  and  Park 
Commission  was  prohibited  by  the  terms  of  the  grant  of  the 
land  from  leasing  any  portion  of  it  to  a  Boys  Club  since  the 
benefit  would  be  for  a  limited  number  of  club  members.   Letter 
Opinion  No.  71-74  of  October  27,  1971  considered  the  authority 
of  the  Recreation  and  Park  Commission  to  lease  Sharp  Park  Golf 
Course  to  the  Municipality  of  Pacifica.   Again,  the  terms  of 
the  grant  prevented  the  lease.   Finally,  I  direct  your 
attention  to  Letter  Opinion  No.  73-109  of  August  23,  1973, 
which  involved  the  legality  of  assigning  a  Golden  Gate  Park 
tennis  court  to  a  concessionaire.   Such  an  arrangement  was 
determined  to  be  legal  since  public  recreation  would  be 
promoted  by  the  lease. 

Therefore,  it  is  my  opinion  that  the  Recreation  and  Park 
Commission  can  legally  lease  McLaren  Park  Golf  Course  to  a 
private  organization.   The  Commission  must  retain  sufficient 
control  over  the  golf  course  to  assure  that  the  public  will  be 
benefited.   Finally,  the  lease  would  have  to  be  presented  to 
the  Board  of  Supervisors  for  approval. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


GEORGE  E.  KRUEGER 
Approved:  Deputy   City  Attorney 


^^T^T* 


City  Attorney 


GEORGE  AGNOST 
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--r  OPINION  NO.  79-29 


SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


Discretionary  Review  Powers  of  the  City  Planning 
Commission . 

Robert  Passmore 

Acting  Zoning  Administrator. 

Burk  E.  Delventhal 

Diane  L.  Hermann 

Deputy  City  Attorneys  » 


QUESTION  PRESENTED 

In  passing  on  the  merits  of  a  particular  use  specified  in 
permit  application,  is  the  City  Planning  Commission's 
jurisdiction  restricted  to  determining  whether  the  proposed 
building  or  use  is  permitted  under  the  zoning  and  set-back 
ordinances? 

CONCLUSION 


No. 

ANALYSIS 

Your  request  for  an  opinion  makes  reference  to  City  Attorney 
Opinion  No.  845,  dated  May  26,  1954.   The  question  answered  in 
that  opinion  was  whether 

"...  the  City  Planning  Commission  has  authority 
pursuant  to  the  Charter  and  Ordinances  to 
disapprove  an  application  for  a  building  permit 
in  a  district  which,  insofar  as  the  general 
zoning  regulations  are  concerned,  is  zoned  for 
such  purpose  or  structure." 

The  City  Planning  Commission  was  advised  in  Opinion  No.  845 
that  Section  24  of  the  1932  Charter  empowered  it  to  exercise 
discretionary  review  powers  over  permits  that 
on  or  affected  by  the  zoning,  set-back,  other 
City  and  County  of  San  Francisco  administered 

Planning  Commission."   The  language  of  former  _ 

is  now  embodied  in  Charter  Section  7.400  which  provides 


are  "...  dependent 
ordinances  of  the 
by  the  City 
Charter  Section  24 
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"No  permit  or  license  that  is  dependent  on  or 
affected  by  the  zoning,  set-back  or  other 
ordinances  of  the  city  and  county  administered  by 
the  city  planning  commission  shall  be  issued 
except  on  the  prior  approval  of  the  city  planning 
commission . " 

I  have  reviewed  the  relevant  law  and  have  concluded  that 
the  principles  and  conclusions  set  forth  in  Opinion  No.  845  are 
still  valid  and  accurately  state  the  law  governing  the  City 
Planning  Commission's  power  of  discretionary  review.   Accordingly, 
you  are  advised  that  the  City  Planning  Commission  may  exercise 
discretionary  review  powers  with  regard  to  permit  applications 
which  come  within  its  jurisdiction. 

The  importance  of  discretionary  review  to  the  effective 
implementation  of  the  City's  scheme  of  land  use  regulation  was 
cogently  articulated  in  Opinion  No.  845,  at  pages  5  and  6,  where 
the  distinguished  City  Attorney  Dion  Holm  wrote, 

"The  chief  difficulty  in  establishing  a  zoning 
plan  is  to  make  it  effective  and  at  the  same  time 
avoid  arbitrariness.   Human  wisdom  cannot  foresee 
the  exceptional  cases  that  can  arise  in  its 
administration.   With  the  great  increase  and 
concentration  of  population  problems  have 
developed,  and  constantly  are  developing,  which 
require,  and  will  continue  to  require,  additional 
restrictions  in  respect  to  the  use  and  occupation 
of  private  lands  in  urban  communities.   (Village 
of  Euclid  V.  Ambler  Realty  Co.,  272  U.S.  365; 
Bassett  on  Zoning ,  New  York  Russell  Sage 
Foundation  (1940))  .  .  .   Sound  administration 
requires  that  some  person  or  agency  be  invested 
with  discretion  to  determine  whether  the  erection 
of  a  building  of  a  particular  kind  or  for  a 
particular  use,  when  considered  in  the  context  of 
circumstance  and  locality,  constitutes  a 
subversion  of  the  general  purposes  of  the 
ordinance. " 

Apart  from  the  opinions  expressed  in  Opinion  No.  845,  I 
have  further  concluded  discretionary  review  is  also  a  proper 
administrative  tool  to  be  used  in  the  implementation  of  the 
principles  and  guidelines  of  the  San  Francisco  Master  Plan.   See 
Charter  Sections  3.524  and  3.527  which  empower,  and  impose  duties 
on,  the  City  Planning  Commission  related  to  drafting. 
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implementing  and  securing  compliance  with  the  City's  Master 
Plan.   See  also  City  Planning  Code  Section  101  which  sets  forth 
as  a  guiding  purpose  of  the  City  Planning  Code  itself,  the 
objective  of  guiding,  controlling  and  regulating  "future  growth 
and  development  in  the  City  in  accordance  with  the  Master  Plan  of 
the  City  and  County  of  San  Francisco."   (Emphasis  added.) 

Indeed,  a  conclusion  contrary  to  that  expressed  herein 
would  appear  to  defeat  both  the  letter  and  the  spirit  of  San 
Francisco's  scheme  of  land  use  regulation  and  permit  processing 
procedures.   As  City  Attorney  Holm  opined: 


"If  these  [Charter 
were  exclusive  it 
Commission's  con si 
limited  to  a  mecha 
application  agains 
case  the  zoning  or 
matter,  a  clerk  in 
could  more  expedit 
The  ordinances  con 


and  Municipal  Code]  provisions 
is  clear  that  the  Planning 
deration  would  necessarily  be 
nical  measuring  of  [permit] 
t  prescribed  standards,  in  this 
dinance.   As  a  practical 

the  Central  Permit  Bureau 
iously  perform  the  routine. 
template  no  such  pro  forma 


consideration.   Opinion  845,  supra,  at  page  5, 


(Emphasis  added.) 


In  view  of  the  foregoing,  it  should  require  no  argument 
that  the  discretionary  review  powers  about  which  you  inquire  not 
only  are  contemplated  by  the  San  Francisco  Charter  and  Municipal 
Code  but  also  are  essential  to  the  rational,  comprehensive 
application  of  land-use  regulations  in  the  modern,  densely 
populated  urban  setting  of  San  Francisco. 

Respectfully  submitted, 


GEORGE  AGNOST 
City  A.fc*«rney 


By 


^lLX^ 


BUJ»(r^.  DELVENTHAL 
Deputy  City  Attorney 


Approved: 


DIANE  L.  HERMANN 
Deputy  City  Attorney 


City  Attorney 
BED/DLH:ry 


QMl 
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SUBJECT:        Authority  Of  The  Board  Of  Supervisors  To 

Subir.it  A  Ballot  Proposition  Rescinding  The 
Measure  Which  Authorized  The  Issuance  Of 
$240  Million  Of  Sewer  Revenue  Bonds 

REQUESTED  BY:   Honorable  Quentin  L.  Kopp 

Board  of  Supervisors 

PREPARED  BY:    Robert  A.  Kenealey,  Esq. 

Assistant  Chief 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Is  the  Board  of  Supervisors  authorized  to  submit  a 
proposition  to  the  electorate  rescinding  the  ballot  measure 
which  authorized  the  issuance  of  $240  million  sewer  revenue 
bonds,  including  $55  million  of  Series  A  sewer  revenue  bonds 
previously  sold  and  delivered? 

2.  Is  the  Board  of  Supervisors  authorized  to  submit  a 
proposition  to  the  electorate  rescinding  the  ballot  measure 
which  authorized  the  issuance  of  $240  million  sewer  revenue 
bonds,  excluding  $55  million  of  Series  A  sewer  revenue  bonds 
previously  sold  and  delivered? 

CONCLUSIONS 

1.  No. 

2.  No. 

ANALYSIS 

The  Charter  of  the  City  and  County  of  San  Francisco 
does  not  prescribe  a  procedure  for  the  issuance  of  revenue 
bonds  but  rather  adopts  general  law  for  the  issuance  and 
sale  of  revenue  bonds.   The  Sewer  Revenue  Bonds,  referred 
to  in  your  request  for  opinion,  were  authorized  and  sold 
pursuant  to  the  Revenue  Bond  Law  of  1941,  which  is  codified 
in  the  Government  Code,  commencing  with  Section  54300  to 
and  including  Section  54700. 
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In  order  to  iinplement  the  Revenue  Bond  Law  of  1941, 
Resolution  NO.  637-76,  was  adopted  by  the  Board  of  Super- 
visors on  August  23,  1976  and  approved  by  the  Mayor  on 
August  25,  1976,  which  called  a  special  revenue  bond  elec- 
tion in  the  City  and  County  of  San  Francisco  for  the  purpose 
of  submitting  to  the  qualified  electors  of  the  City  a  mea- 
sure authorizing  sewer  revenue  bonds  in  the  amount  of  $240 
million.   The  bond  measure  would  provide  funds  for  the 
acquisition,  construction  and  improvement  of  the  following 
Enterprise: 

"Improvement  of  sewer  treatment  and  disposal 
system  of  the  City  and  County  of  San  Francisco, 
including  trunk  sewer  lines,  collecting  lines,  new 
transport  and  storage  conveyances  and  associated 
pumping  stations,  new  treatment  plants,  outfall 
sewer  lines,  together  with  digesters,  clarifiers, 
sludge  handling  equipment,  pipes,  pumps,  machinery, 
lands,  easements,  rights  of  way,  engineering  and 
planning  expenses,  and  other  works,  properties  or 
structures  necessary  for  the  improvement  of  the 
municipal  sewage  treatment  and  disposal  system  of 
the  City  and  County  of  San  Francisco  pursuant  to 
the  San  Francisco  Wastewater  Master  Plan." 

This  measure  was  approved  by  the  electorate  at  the  election 
held  on  November  2,  1976. 

Subsequent  to  that  date,  the  Board  of  Supervisors 
adopted  Resolution  No.  973-77  which  provided  for  the  issu- 
ance of  $55  million  principal  amount  of  Series  A  Sewer 
Revenue  Bonds  and  Resolution  No.  974-77  which  directed  the 
sale  of  the  bonds.   The  sale  was  held  on  Wednesday,  Janu- 
ary 25,  1978  at  10:00  a.m.,  at  which  time  bids  were 
received  and,  pursuant  to  Resolution  No.  47-78,  the  Board 
of  Supervisors  approved  the  sale  of  said  bonds  and,  in 
fact,  said  bonds  were  delivered.   As  of  January  25,  1978 
the  debt  service  schedule  indicated  that  the  City  was 
obligated  to  pay  $93,669,062.50,  being  the  total  amount  of 
principal  and  interest  owed  by  the  City  and  County  of  San 
Francisco  on  the  bonds  sold. 
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Resolution  No.  973-11,    which  provides  for  the  issuance 
of  $55  iTiillion  worth  of  City  and  County  of  San  Francisco 
Sewer  Revenue  Bonds,  Series  A,  is  a  contract  with  the  pur- 
chasers of  the  bonds.   In  the  adoption  of  the  resolution 
the  City  agreed  (1)  to  punctually  pay  the  principal  and 
interest  that  becomes  due  on  all  bonds;  (2)  that  it  would 
not  mortgage  or  otherwise  encumber  the  Enterprise  or  any 
part  thereof;  (3)  that  it  would  maintain  and  preserve  the 
Enterprise  in  good  order  and  repair  at  all  times;  (4)  that 
it  would  preserve  and  protect  the  security  of  the  bonds  and 
the  rights  of  the  bondholders;  and  (5)  it  agreed  that  from 
and  after  the  sale  and  delivery  of  any  of  the  bonds  by  the 
City  the  bonds  and  coupons  shall  be  uncontestable  by  the 
City. 

The  City  also  agreed  by  the  adoption  of  Section  6.13 
of  the  Resolution  to  complete  the  system. 

"Construction  of  Improvements.   The  City 
shall  commence,  and  shall  continue  to  completion, 
with  all  practicable  dispatch,  the  acquisition  and 
construction  of  the  improvements  to  the  Enterprise 
described  in  the  proposition  set  forth  in  Section 
1.01,  and  said  improvements  shall  be  acquired, 
constructed  and  completed  in  a  sound  and  economi- 
cal manner  and  in  conformity  with  law." 

The  covenants  listed  above  are  not  all  inclusive  but  are  the 
provisions  which  are  the  most  applicable  to  the  request  for 
legislation  to  repeal  the  Sewer  Revenue  Bond  authorization. 

The  primary  issue  which  would  be  raised  by  an  attempt 
to  repeal  the  Sewer  Revenue  Bond  measure  would  be  whether 
such  action  would  impair  the  obligation  of  contracts  in 
violation  of  Article  I,  Section  10,  of  the  United  States 
Constitution  and  Article  I,  Section  9,  of  the  California 
Constitution.   It  must  be  concluded  that  such  an  action 
would  impair  the  contract  with  the  bondholders  and,  thereby, 
would  be  in  violation  of  these  sections  of  the  United  States 
Constitution  and  the  California  Constitution. 
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In  the  case  of  United  States  ex  rel  Von  Hoffman  v.  City 
of  Quincy,  4  Wall  525,  18  L.Ed.  403  (1866)  the  Supreme  Court 
held  that  where  a  State  has  authorized  a  municipal  corpora- 
tion to  contract  and  to  exercise  the  power  of  local  taxation 
to  the  extent  necessary  to  meet  its  engagements,  the  power 
thus  given  cannot  be  withdrawn  until  the  contract  is  satis- 
fied.  In  that  case,  the  City  of  Quincy  issued  certain 
interest  notes  which  were  treated  by  the  Supreme  Court  as 
bonds.   Subsequent  to  the  time  that  the  city  incurred  an  ob- 
ligation to  the  plaintiff  in  that  case,  the  city's  unlimited 
power  to  tax  was  limited  by  state  law  to  a  tax  rate  of  .50?f 
on  $100.00  of  assessed  valuation.   The  court  held  that  such 
an  action  was  illegal  since  it  restricted  the  power  of  tax- 
ation left  to  the  city  and  impaired  the  obligation  of  the 
contract  to  repay  the  bondholders. 

A  case  that  is  more  apropos  to  this  particular  subject 
matter  was  decided  by  the  Supreme  Court  of  Washington  in 
1973.   In  Ruano  vs.  Spellman,  81  Wash.  820,  505  P. 2d  447 
(1973)  ,  the  Supreme  Court  of  Washington  held  that  previously 
issued  bonds  could  not  be  terminated  by  an  initiative  peti- 
tion.  King  County,  Washington,  had,  by  a  vote  of  its 
electorate,  undertaken  to  build  a  stadium  financed  by  bonds 
to  be  paid  for  by  special  excise  taxes.   The  bonds  were  sold 
and  the  project  was  in  the  administrative  stages  when  cer- 
tain citizens  circulated  an  initiative  petition  to  terminate 
the  project.   A  taxpayer's  action  was  instituted  to  enjoin 
the  county  executive  from  proceeding  with  the  project  until 
the  initiative  was  voted  on.   Interveners  (one  of  whom  was  a 
bondholder)  sought  to  prevent  the  submission  of  the  initia- 
tive to  the  electorate  claiming  that  either  the  submission 
of  the  initiative  or  its  subsequent  approval  by  the  voters 
would  impair  the  county's  contractual  obligations  to  him  as 
a  bondholder.   The  court  noted  that  the  county  had,  "... 
irrevocably  covenanted  that  the  proceeds  of  the  special 
excise  tax  were  irrevocably  pledged  to  the  payment  of 
principal  and  interest  on  the  bonds."   Id.,  505  P. 2d  450. 
Said  the  court  in  Ruano, 
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"It  is  fundamental  that  this  prohibition 
reaches  any  form  of  legislative  action,  including 
delegated  legislative  activity  by  a  municipal  cor- 
poration or  even  direct  action  by  the  people. 
Ross  V.  Oregon,  227  D.S.  150,  33  S.Ct.  220,  57 
L.Ed.  458  (1913);  Johnson  v.  McDonald,  97  Colo. 
324,  49  P. 2d  1017  (1935) . 

"Initiative  No.  5  contains  two  vices  which 
constitute  impairment  of  the  contractual  obliga- 
tions owed  to  the  bondholers.   First,  it  would 
repeal  the  very  authority  by  which  the  bonds  were 
issued.   Intertwined  with  that  is  the  substantial 
doubt  cast  upon  the  special  excise  tax  which  had 
been  irrevocably  committed  to  payment  of  the 
principal  of  and  interest  on  the  bonds. 

***** 

"Thus,  the  initiative  would  create  a  state  of 
affairs  wherein  the  very  authorization  for  the 
bonds  which  contained  the  irrevocable  pledge  of 
the  special  excise  tax,  would  be  repealed.   Addi- 
tionally, that  same  tax  can  be  levied  solely  for 
the  acquisition,  construction  or  operation  of  a 
stadium  -  a  stadium  which  would  never  exist  if 
initiative  No.  5  passed, 


n 


See  also  United  States  Trust  Company  vs.  New  Jersey  431 
U.S.  1  (1977)  and  Sonoma  County  Organization  of  Public  Em- 
ployees vs.  County  of  Sonoma  (1979)  23  C.3d  296,  Cal. 

Rptr.  . 

From  the  above  it  is  my  opinion  that  neither  the  Board 
of  Supervisors  on  its  own  motion  nor  the  electorate  could 
adopt  legislation  which  would  impair  the  contract  that  the 
City  and  County  of  San  Francisco  presently  has  with  the  var- 
ious bondholders  who  purchased  $55  million  worth  of  Series  A 
Sewer  Revenue  Bonds,  as  that  would  be  a  violation  of  both 
the  Federal  and  State  Constitutions. 
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Is  the  Board  of  Supervisors  authorized  to  submit  a  pro- 
position to  the  electorate  rescinding  the  ballot  measure 
which  authorized  the  issuance  of  $240  million  sewer  revenue 
bonds,  excluding  $55  million  of  Series  A  sewer  revenue  bonds 
previously  sold  and  delivered? 

The  following  response  to  the  second  question  stated  in 
your  request  for  opinion  relates  to  whether  or  not  the  City 
and  County  of  San  Francisco  has  the  ability  and  legal  au- 
thority to  rescind  the  sewer  revenue  bond  authorization 
which  is  needed  in  order  to  provide  funds  for  various  con- 
struction projects  which  are  necessary  to  be  constructed  in 
order  to  comply  with  various  orders  of  the  State  of  Cali- 
fornia and  the  Environmental  Protection  Agency  so  that  the 
City  would  reduce  the  amount  of  pollutants  flowing  into 
navigable  waters. 

The  protection  of  navigable  waters  and  public  health 
has  been  legislated  upon  by  the  State  of  California  with 
the  enactment  of  the  Porter-Cologne  Water  Quality  Control 
Act,  commencing  with  Section  13000  to  and  including  Section 
13442  of  the  State  Water  Code.   It  provides  for  a  state 
water  quality  control  board  as  well  as  regional  water  qual- 
ity control  boards.   The  City  and  County  of  San  Francisco 
Bay  region  is  defined  in  Section  13200  of  the  Water  Code. 

The  regional  water  control  boards  have  been  given  au- 
thority to  set  standards  for  pollutants  entering  the  Bay  and 
have  made  several  determinations  that  the  City  and  County 
of  San  Francisco  was  in  violation  of  these  standards.   They 
have  previously  issued  a  cease  and  desist  order  that  the 
Board  of  Supervisors  shall  take  affirmative  action  to  im- 
plement a  master  plan  for  wastewater  management,  including 
the  submission  of  a  bond  issue  to  the  electorate  of  San 
Francisco. 

The  United  States  of  America  has  enacted  the  Federal 
Water  Pollution  Control  Act  Amendments  of  1972,  codified  as 
33  D.S.C.  Section  1251,  et  seq. ,  which  authorizes  standards 
to  be  adopted  by  the  Environmental  Protection  Agency.   The 
standards  set  by  the  Agency  are  applicable  to  public  agen- 
cies as  well  as  private  corporations.   Public  agencies 
cannot  exceed  those  standards  in  the  treatment  of  effluent 
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which  flows  into  navigable  waters.   It  authorizes  the  Envi- 
ronmental Protection  Agency  to  take  steps  to  restrain  a 
public  agency  from  allowing  pollutants  to  flow  into  navig- 
able waters  but  has  delegated  enforcement  powers  to  the 
various  states  to  implement  the  Federal  Water  Pollution 
Control  Act.   The  State  of  California  does  have  such  a 
program,  as  set  forth  in  the  Porter-Cologne  Water  Quality 
Control  Act  cited  above. 

In  the  case  of  State  Water  Control  Board  of  Virginia 
vs.  Russell  E.  Train  555  Fed. 2d  921  (1977)  the  court  held 
that  Section  301(b)(1)(A)  requires  publicly  owned  treat- 
ment works  to  achieve  the  degree  of  effluent  reduction 
obtainable  through  application  of  secondary  treatment.   The 
court  further  held  that  whether  or  not  federal  grants  were 
available  or  provided  by  the  Environmental  Protection 
Agency,  public  agencies  were  required  to  provide  the  facil- 
ities necessary  to  reduce  pollutants  flowing  into  navigable 
waters.   Federal  law  has  not  changed  on  this  point.   In  sum- 
mary the  City  and  County  of  San  Francisco  is  under  Federal 
and  State  mandate  to  improve  the  City's  sewer  system  as  de- 
fined in  the  proposition  submitted  to  the  electorate  and 
the  bond  resolution  in  order  to  reduce  pollutants  flowing 
into  navigable  waters. 

As  pointed  out  above  the  revenue  bond  authorization 
was  submitted  to  the  electorate  pursuant  to  the  provisions 
of  the  Revenue  Bond  Law  of  1941.   The  Charter  of  the  City 
and  County  of  San  Francisco  does  not  provide  a  procedure 
for  the  issuance  of  revenue  bonds  other  than  the  Revenue 
Bond  Law  of  1941  except  for  the  Port  of  San  Francisco.   The 
Charter  of  the  City  and  County  of  San  Francisco  specifically 
adopts  general  law  for  the  issuance  of  revenue  bonds.   A 
review  of  the  Revenue  Bond  Law  of  1941  does  not  disclose  any 
provision  relating  to  the  recission  of  revenue  bonds  once 
authorized  by  the  electorate. 

When  the  Board  of  Supervisors  of  the  City  adopted  Reso- 
lution No.  973-77  it  provided  several  covenants  mentioned 
above.   One  of  the  covenants,  specifically  Section  6.13, 
provides  that  the  City  will  complete  the  Enterprise,  which 
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definition  has  been  set  forth  in  this  request  for  an  opin- 
ion.  That  covenant  is  a  contract  with  the  bondholders  to 
complete  the  system  as  described.   A  public  agency  is  bound 
by  the  provisions  of  the  United  States  Constitution,  which 
provides  that  no  state  may  pass  a  statute  which  impairs  a 
''°"^''!''h   "^^^  Supreme  Court  of  the  United  States  has  inter- 
preted that  to  include  local  legislation  as  well 


In  Northern  Pacific  Railway  Co 
D"l"th  208  U.S.  583,  28  S.Ct.  341  (1908) 
Pacific  Railway  and  the  City  of  Duluth 
pursuant  to  which  the  City  constructed 
to  maintain  it  for  fifteen  (15)  years, 
the  city  passed  an  ordinance  requiring 
pair  the  viaduct  at  its  own  expense. 


vs.  Minnesota  ex  rel. 


held: 


the  Northern 
entered  a  contract 
a  viaduct  and  agreed 
Within  such  period, 
the  railroad  to  re- 
The  Supreme  Court 


"[t]hat  it  is  no  longer  open  to  question 
that  municipal  legislation  passed  under  supposed 
legislative  authority  from  the  state  is  within  the 
prohibition  of  the  Federal  Constitution  and  void 
if  it  impairs  the  obligation  of  contracts." 

CONCLUSION 

For  the  reasons  expressed  above  the  legislation  which 
you  have  requested  cannot  be  furnished  to  you. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

Robert  A.  Kenealiy 
Assistant  Chief 
Deputy  City  Attorney 

RAK/jac 

APPROVED: 


GEORGE  AGNOST 
City  Attorney 


GEORGE  AGNOST 

OTY  AnOBNEV 

-^    art  HALL 
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tS:  OPINION  NO.  79-31 


SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


Authority  of  Purchaser  to  Call  for  Bids  for 
Services  before  Funds  are  Certified  as  Available 

Rudy  Nothenberg 
Deputy  Mayor 

George  E.  Krueger 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  the  Purchaser  have  the  authority  to  call  for  bids  for 
services  before  funds  are  certified  as  available? 

CONCLUSION 

Yes,  but  the  practice  could  well  be  regarded  as  specious, 
and  as  such  be  subject  to  much  criticism  and  ultimately  prove 
counter  productive. 

ANALYSIS 

Your  letter  of  April  3,  1979  refers  to  the  Charter 
Amendment  allowing  private  contracting  for  City  services  and  the 
problem  of  determining  whether  a  private  contract  would  cost  less 
than  providing  services  with  City  employees.   You  suggest  that 
the  Purchaser  or  a  department  head  issue  a  Request  for  Proposal, 
reserving  the  right  to  reject  all  bids,  in  order  to  learn  what 
the  private  sector  would  bid.   You  suggest  this  be  done  before 
funds  are  certified  as  available. 


Prel 
sections  t 
defines  a 
(2)  Admin i 
department 
manner  and 
for  purcha 
Section  21 
contain  re 
proposals , 


iminarily,  there  are  several  Adm 
hat  are  relevant:  (1)  Administr 
"proposal"  to  mean  "a  bid  requir 
strative  Code  Section  21.2  provi 
head  makes  a  purchase,  it  must 
subject  to  the  same  conditions 
ses  made  by  the  purchaser;"  (3) 
.7  provides:  "Each  advertisemen 
servation  of  the  right  to  reject 
"  and,  finally.  Charter  Section 


inistrative  and  Charter 
ative  Code  Section  21.1 
ing  advertising;" 
des  that  whenever  a 
be  done  "in  the  same 
as  is  herein  provided 

Administrative  Code 
t  for  proposals  shall 

any  and  all 
7.200  provides: 
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"The  purchaser  of  supplies  with  the 
approval  of  the  chief  administrative  officer,  or 
the  department  head  concerned,  with  the  approval 
of  the  board  or  commission  to  which  he  is 
responsible,  may  reject  any  and  all  bids  and 
readvertise  for  bids." 

Our  main  concern  is  Charter  Section  8.300-1,  which  provides 
that  the  Controller  determines  whether  a  private  contract  would 
cost  less  than  similar  work  by  City  employees.   The  Board  of 
Supervisors  must  approve  by  resolution  the  contracting  out. 

The  usual  contract  procedure  is  spelled  out  chronologically 
in  Charter  Section  7.205: 

"The  board  of  supervisors  shall,  by 
ordinance,  establish  the  necessary  procedure  to 
be  followed  in  the  advertising  for  bids,  the 
award  of  contracts,  the  supervision  of  contract 
work,  and  the  acceptance  thereof  on  completion." 

Advertising  for  bids  naturally  comes  before  the  award  of 
contract.!   But  Charter  Section  7.100,  third  full  paragraph, 
requires  a  certification  of  funds  by  the  Controller  only  at  the 
second  step  when  the  contract  is  to  be  awarded: 

"The  purchaser  of  supplies  shall  not  enter  into 
any  contract  or  issue  any  purchase  order  unless 
the  controller  shall  certify  thereon  that 
sufficient  unencumbered  balances  are  available 
in  the  proper  fund  to  meet  the  payments  under 
such  purchase  order  or  contract  as  these  become 
due." 

Impliedly,  the  Purchaser  has  the  authority  to  advertise  for  bids 
without  asking  the  Controller  to  certify  that  funds  are  available, 

Conversely,  no  law  expressly  prevents  the  Purchaser  from 
issuing  a  request  for  proposal  before  the  Controller  certifies 
the  availability  of  funds. 


1  Of  course,  the  language  of  the  Charter  and  the 
Administrative  Code  contemplates  a  real  request  for  proposals 
leading  to  the  award  of  a  contract. 
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However,  both  the  Purchaser's  and  Controller's  Offices 
offered  the  opinion  that  it  would  not  best  serve  the  public 
interest  to  issue  a  request  for  proposal  without  the  intent  to 
contract.   They  felt  that  if  the  City  were  to  engage  in  a 
practice  of  calling  for  bids  merely  to  test  the  market  price, 
without  intending  to  go  to  contract,  companies  would  be  wary  of 
bidding  on  City  jobs  and  might  treat  the  whole  procedure  as  a 
sham.   This  undoubtedly  would  create  extreme  resentment  on  the 
part  of  bidders  who  spent  significant  amounts  of  time  and  money 
in  preparing  to  bid  and  bidding.   In  short,  such  a  practice  would 
ultimately  prove  counter  productive  and  self  defeating.   In  time 
no  responsible  party  would  bid  absent  a  concrete  intention  to 
award  a  contract  by  appropriating  funds  to  pay  for  same. 

Very  truly  yours, 

GEORGE  AGNOST 
Ci 


Approved; 


City  Attorney 


GEK:css 


7'? 


GEORGE  AGNOST 
ary  AnonNEY 

OTYHALL 
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^  OPINION  NO.  79-32 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY; 


Entitlement  to  Payment  of  Accumulated  Sick  Leave 
for  Resignee  Who  Elects  to  Receive  Vested 
Retirement  Allowance  (Joseph  Caverly)  , 

John  J.  Spring 

General  Manager 

Recreation  and  Park  Department 

Michael  C.  Killelea 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  an  employee  who  resigns  from  city  and  county 
service  but  leaves  his  accumulated  contributions  in  the 
retirement  system  is  entitled  to  payment  for  accumulated  sick 
leave  upon  such  resignation. 

CONCLUSION 

No. 

ANALYSIS 

Your  request  for  opinion  arises  under  the  following  fact 
situation: 

Mr.  Joseph  Caverly,  former  General  Manager  of  the 
Recreation  and  Park  Department,  was  appointed  to  his  position  on 
May  1,  1969.   On  June  18,  1975,  Mr.  Caverly  resigned  from  city 
service  and,  in  accordance  with  Section  8.509(F)  of  the 
Charter, 1  elected  to  allow  his  accumulated  retirement 


^Section  8.509(F)  of  the  Charter  provides  in  pertinent 


(Footnote  1  continued  on  page  2) 


OPINION  NO.  79-32 
John  J.  Spring  2  May  21,  1979 


contributions  to  remain  in  the  retirement  system  rather  than 
have  such  contributions  refunded.   At  the  time  of  his 
resignation,  Mr.  Caverly  was  more  than  50  years  of  age  and  had 
6.173  years  of  city  service. 

Section  8.509(F)  of  the  Charter  allows  "vesting"  of 
retirement  contributions  when  the  employee  ceases  to  be  employed 
"through  any  cause  other  than  death  or  retirement."   Any  employee 
who  is  separated  from  city  service  and  who  has  either  10  years  of 
service  or  accumulated  contributions  of  $1,000  may  elect  to  allow 
his  retirement  contributions  to  remain  in  the  retirement  system 
rather  than  withdraw  those  funds  upon  termination  of  employment. 
At  any  time  after  a  former  employee  would  have  qualified  for  a 
retirement  allowance  by  reason  of  age,  such  former  employee  may 
elect  to  receive  a  retirement  allowance  computed  on  the  actuarial 
equivalent  of  his  accumulated  contributions  and  an  equal  amount 
of  the  contributions  of  the  city  and  county  plus  1-2/3  percent  of 
his  average  final  compensation  for  each  year  of  service.   The 
amount  received  by  such  former  employee  is  in  the  nature  of  an 
annuity  payable  when  that  employee  would  have  been  eligible  for 
retirement  by  reason  of  age.   Therefore,  a  former  employee  who 


(Footnote  1  continued) 


and  reemployment  with  and  without  redeposit  of  withdrawn 
accumulated  contributions  of  other  members  of  the  retirement 
system,  provided  that  if  such  member  is  entitled  to  be  credited 
with  at  least  ten  years  of  service  or  if  his  accumulated 
contributions  exceed  one  thousan?~dollars  (^7?^^)  >  he  shall  have 
the  rig'ht  to  elect,  without  right  of  revocation  and  within  90 
days  after  said  termination  of  service,  or  if  the  termination  was 
by  lay-off,  90  days  after  the  retirement  board  determines  the 
termination  to  be  permanent,  whether  to  allow  his  accumulated 
contributions  to  remain  in  the  retirement  fun"3  and  to  receive 
benefits  only  as  provided  in  this  paragrapFT   Failure  to  make 
such  election  shall  be  deemed  an  irrevocable  election  to  withdraw 
his  accumulated  contributions.   A  person  who  elects  to  allow  his 
accumulated  contributions  to  remain  in  the  retirement  fund  shall 
be  subject  to  the  same  age  requirements  as  apply  to  other  members 
under  this  section  for  service  retirement  but  he  shall  not  be 
subject  to  a  minimum  service  requirement,   upon  the  qualification 
of  sucfPmember  for  retirement  by  reason  of  age,  he  shall  be 
entitled  to  receive  a  retirement  allowance  which  shall  be  the 
actuarial  equivalent  of  his  accumulated  contributions  and  an 
equal  amount  of  the  contributions  of  the  city  and  county,  plus 
1-2/3  per  cent  of  his  average  final  compensation  for  each  year  of 
service  credited  to  him  as  rendered  prior  to  his  first  membership 
in  the  retirement  system.  .  .  ."  (Emphasis  added.) 
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has  "vested"  retirement  contributions  in  the  Retirement  System  is 
entitled  to  a  monthly  annuity  after  reaching  the  retirement  age 
of  50  years. 

The  provisions  of  Section  8.509  (F)  of  the  Charter  apply 
only  to  employees  who  are  separated  from  service  other  than  by 
death  or  retirement.   A  service  retirement  is  governed  by 
Section  8 . 509 (B)  of  the  Charter^  which  allows  a  member  to 
retire  who  has  at  least  twenty  years  of  service  in  the  retirement 
system  and  fifty  years  of  age  or  at  least  10  years  of  service  and 
sixty  years  of  age.   An  employee  who  attains  the  age  of 
sixty-five  shall  be  retired.  5 

An  employee  who  is  separated  from  service  and  elects  to 
leave  accumulated  retirement  contributions  in  the  Retirement 
System  and  who  thereafter  receives  a  monthly  annuity  payment 
cannot  be  considered  as  a  "retired"  employee  of  the  city  and 
county.   The  monthly  retirement  allowances  for  retired  employees 
are  governed  by  Section  8.509(B)  of  the  Charter  and  not  by 
Section  8.509(F).   Section  8.509(F)  expressly  applies  to 
employees  who  are  separated  from  service  "through  any  cause  other 
than  death  or  retirement."   It  is  therefore  clear  that  a 
separated  employee  who  thereafter  is  entitled  to  an  annuity  upon 
reaching  the  minimum  retirement  age  of  fifty  years  of  age  is  not 
a  retired  member.   The  separated  employee  is  entitled  to  an 
annuity  upon  attaining  the  minimum  retirement  age  of  fifty  years 
by  virtue  of  Section  8.509(F)  of  the  Charter  regardless  of  such 
employee's  years  of  service,  but  a  retired  employee  must  possess 
both  the  minimum  age  and  minimum  service  requirements. 

In  the  subject  question,  Mr.  Caverly  was  not  eligible  to 
retire  from  city  service  because  he  did  not  have  the  minimum 
service  requirement  of  10  years.   Since  he  had  accumulated 
retirement  contributions  of  more  than  $1,000,  he  elected  to  allow 
those  contributions  to  remain  in  the  retirement  system.   Mr. 
Caverly  was  over  50  years  of  age  at  the  time  that  he  resigned, 


^Section  8.509(B)  of  the  Charter  provides  in  pertinent 


parti 


■ 


(B)   Any  member  who  completes  at  least  twenty  years  of 
service  in  the  aggregate  credited  in  the  retirement  system  and 
attains  the  age  of  fifty  years,  or  at  least  ten  years  of  service 
in  the  aggregate  credited  in  the  retirement  system,  and  attains 
the  age  of  sixty  years,  said  service  to  be  computed  under 
subsection  (G)  hereof,  may  retire  for  service  at  his  option. 
Members  shall  be  retired  on  the  first  day  of  the  month  next 
following  the  attainment  by  them  of  the  age  of  sixty-five  years." 

3on  November  7,  1978,  Charter  Section  8.517  was  added,  which 
eliminates  majidatory  retirement  for  miscellaneous  officers  and 
emnlovees. 
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and  he  was  thereby  immediately  eligible  to  receive  a  retirement 
allowance  as  provided  for  in  Section  8.509(F)  of  the  Charter. 
Although  such  monthly  allowance  is  termed  a  "retirement 
allowance"  under  Section  8.509(F)  of  the  Charter,  Mr.  Caverly  did 
not  retire  from  city  service  because  he  was  not  eligible  to  do  so 
under  the  terms  of  Section  8.509(B)  of  the  Charter.   The 
allowance  which  Mr.  Caverly  receives  is  in  the  nature  of  an 
annuity  that  all  separated  employees  are  entitled  to  if  they  meet 
the  requirements  of  Section  8.509(F)  of  the  Charter. 

The  payment  of  accumulated  and  unused  sick  leave  is 
provided  for  in  Section  23.14-1  of  the  Civil  Service  Rules, 
provides  in  pertinent  part: 

"Sick  leave  remaining  to  the  credit  of  an 
employee  upon  the  effective  date  of  his 
retirement  for  service  or  disability,  or  upon 
the  date  of  his  deatTi  or  upon  the  date  of 

separation  caused  by~industrial  accident, 

II 

... 

"...  shall  be  paid  in  accordance  with 
the  schedule  of  service  requirements  and 
allowances  ..."   (Emphasis  added.) 


It 


The  payment  for  accumulated  and  unused  sick  leave  can  be 
made  only  to  those  employees  who  have  separated  from  city  service 
by  reason  of  (1)  retirement  for  service  or  disability,  (2)  death 
or  (3)  industrial  accident.   Employees  who  are  separated  from 
city  service  for  any  other  cause  are  not  entitled  to  payment  of 
accumulated  sick  leave  even  though  they  elect  to  receive  an 
annuity  for  "vested"  retirement  contributions  under  Section 
8.509(F)  of  the  Charter.   Since  Mr.  Caverly  resigned  from  city 
service  and  was  not  eligible  for  a  service  retirement,  he  does 
not  qualify  for  payment  of  accumulated  sick  leave  under  Section 
23.14-1  of  the  Civil  Service  Rules. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By 


Approved: 


Michael  C.  Killelea 
Deputy  City  Attorney 


City  Attorney 
MCK:css 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Gvorg*  Agnott, 
City  Attorney 


May  23,  19  79 


Mr.  John  J.  Spring 

General  Manager 

Recreation  and  Park  Department 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  California  94117 


Re: 


Dear  Mr.  Spring; 


Clarification  of  City  Attorney 
Opinion  No.  79-32 


On  May  21,  19  79,  we  issued  City  Attorney  Opinion 
No.  79-32  advising  you  that  Mr.  Caverly  who  had  resigned  from 
City  service  but  allowed  his  retirement  to  "vest"  was  not  a 
retired  employee;  and  therefore  he  was  not  entitled  to  payment 
of  accumulated  sick  leave. 

On  page  3  of  the  opinion  I  stated  that  em  "employee  who 
attains  the  age  of  sixty-five  shall  be  retired.  "   It  should  be 
noted  that  this  is  a  correct  statement  of  the  law  at  the  time 
that  Mr.  Caverly  resigned  but  since  then  the  Charter  has  been 
amended  (November  19  78)  to  provide  that  members  of  the 
Retirement  System  shall  not  be  required  to  retire  upon 
attainment  of  the  age  of  65  years.  (Section  8.517,  Charter.) 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Michael  C.  Killelea 
Deputy  City  Attorney 


MCK:css 


415)  S5I-331S 


leofn  206  Qty  Hall 


Son  Froncitce  94102 


GEORGE  AGNOST 

av/  Ano«NEy 

ory  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


JUN26  1979 


DOCUMENTS  DEPT. 
S.F.  PUBLIC  LIBRARY 


May  16,  1979 


OPINION  NO.  79-33 


SUBJECT: 


REQUESTED  BY; 
PREPARED  BY: 


Conflict  of  Interest;  Member  of  Port 
Conunission  Voting  on  Lease  Where  He  and  His 
Spouse  Own  in  Excess  of  Three  Per  Cent  of  the 
Stock  of  the  Prime  Tenant. 

Dianne  Feinstein,  Mayor 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
Jcunes  L.  Lazarus 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.   Pursuant  to  Charter  Section  8.105,  does  a  Port 
Commissioner  who  owns  more  than  three  per  cent  of  a  Company 
have  a  prohibited  interest  should  that  Company's  landlord 
seek  to  lease  real  property  under  the  jurisdiction  of  the 
Port  Commission? 


2.  May  a  Commissioner,  who  has  a 
abstain  from  participating  in  debate  or 
and  remain  on  the  Commission? 


prohibited  interest, 
voting  on  a  matter 


CONCLUSIONS 


1.  Yes. 

2.  No. 


ANALYSIS 

Mr.  Richard  Goldman  is  a  member  of  the  San  Francisco 
Port  Commission  and  as  such  is  an  officer  of  the  City 
pursuant  to  Charter  Section  1.103.   Mr.  Goldman  and  his 
spouse  own  in  excess  of  three  percent  of  the  stock  of  Levi 
Strauss  &  Co.   BJW  cmd  Associates  (hereinafter  referred  to  as 
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BJW)  are  the  developers  of  a  project  known  as  "Levi's  Plaza 
Project".   The  principal  tenant  of  the  Project  is  Levi 
Strauss  and  Company,  which  intends  to  occupy  a  major  part  of 
the  non-residential  portion  of  the  development  to  be 
constructed  adjacent  to  and  surrounding  a  proposed  park. 

The  staff  of  the  Port  Commission  has  been  negotiating 
with  BJW,  the  developers  of  Levi  Plaza,  for  the  lease  of  two 
parcels  of  real  property  for  inclusion  in  the  above  mentioned 
public  park  to  be  constructed  upon  both  privately  and 
publicly  owned  property.   The  park  would  be  constructed  and 
maintained  by  BJW.   A  conditional  use  was  authorized  by  the 
City  Planning  Commission,  subject  to  a  number  of  conditions, 
including  the  following: 

"A  good-faith  effort  shall  be  made  by  the 
developer  of  the  project  to  obtain  certain  property 
under  the  jurisdiction  of  the  Port  of  San  Francisco 
for  inclusion  in  the  park.   Said  property  includes 
.  .  .  (Sea  Wall  Lot  319  &  320)." 

The  property  under  the  jurisdiction  of  the  Port  of  San 
Francisco  must  come  before  the  Port  Commission  for  the 
approval  of  a  lease  or  leases  from  the  Port  to  BJW.   It  is  at 
this  point  that  Mr.  Goldman  and  his  wife's  substantial 
interest  in  Levi  Strauss  &  Company  raises  the  question  of 
whether  or  not  there  is  a  violation  of  Charter  Section 
8.105.   Since  the  violation  must  be  a  conflict  of  interest  or 
a  prohibited  practice  or  both,  a  second  question  arises  as  to 
what  steps  should  be  taken  to  cure  the  violation. 

In  construing  laws  which  prohibit  conflicts  of  interest 
and  other  prohibited  practices  California  Courts  have  set 
forth  certain  principles  and  guidelines  to  be  followed  which 
are  virtually  axiomatic.   In  Terry  v.  Bender  (1956)  143 
Cal.App. (2) ,  at  page  206,  the  court  set  forth  some  of  these 
principles  as  follows: 

"A  public  office  is  a  public  trust  created  in 
the  interest  and  for  the  benefit  of  the  people. 
Public  officers  are  obligated,  virtute  officii,  to 
discharge  their  responsibilities  with  integrity  and 
fidelity.   Since  officers  of  a  governmental  body 
are  trustees  of  the  public  weal,  they  may  not 
exploit  or  prostitute  their  official  position  for 
their  private  benefits.   When  public  officials  are 


OPINION  NO.  79-33 
Honorable  Dianne  Feinstein    3  May  16,  1979 


influenced  in  the  performance  of  their  public 
duties  by  base  and  improper  considerations  of 
personal  advantage,  they  violate  their  oath  of 
office  and  vitiate  the  trust  reposed  in  them,  and 
the  public  is  injured  by  being  deprived  of  their 
loyal  and  honest  services.   It  is  therefore  the 
general  policy  of  this  state  that  public  officers 
shall  not  have  a  personal  interest  in  any  contract 
made  in  their  official  capacity.   A  transaction  in 
which  the  prohibited  interest  of  a  public  officer 
appears  is  held  void  both  as  repugnant  to  the 
public  policy  expressed  in  the  statutes  and  because 
the  interest  of  the  officer  interferes  with  the 
unfettered  discharge  of  his  duty  to  the  public. 
The  public  officer's  interest  need  not  be  a  direct 
one,  since  the  purpose  of  the  statutes  is  also  to 
remove  all  indirect  influence  of  an  interested 
officer  as  well  as  to  discourage  deliberate 
dishonesty.   Statutes  prohibiting  such  'conflict  of 
interest'  by  a  public  officer  are  strictly 
enforced.   These  propositions  are  supported  by  a 
plethora  of  authority  (citing  authority)." 
(Emphasis  added.) 

The  statute  in  question  is  Charter  Section  8.105 
entitled  "Conflict  of  Interest  and  Other  Prohibited 
Practices".   The  pertinent  parts  of  Section  8.105  read  as 
follows: 

"  (a)   No  officer  or  employee  of  the  city  and 
county,  shall  be  or  become,  directly  or  indirectly, 
interested  in,  .  .  .  the  purchase  or  lease  of  any 
real  estate  or  other  property  belonging  to,  or 
taken  by,  the  city  and  county  .  .  .;  any  such 
contract  or  transaction  in  which  there  shall  be 
such  an  interest  shall  be  null  and  void  .  .  ." 

"(i)   A  prohibited  conflict  of  interest  exists 
whenever  an  officer  or  employee  of  the  city  and 
county  must  pass  judgment  upon  a  matter  which 
either  directly  or  indirectly  affects  a  private 
party  who  is  a  child  or  spouse  of  the  officer  or 
employee." 

*  *  * 
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"(k)   An  officer  of  the  city  and  county  shall 
not  be  deemed  to  have  a  conflicting  interest  in  any 
transaction  described  in  subsection  (j)  (contracts, 
leases,  etc.)  awarded,  entered  into  or  authorized 
by  a  board  or  commission  of  which  he  is  a  member  if 
he  has  only  a  remote  interest  therein  and  the  fact 
of  such  interest  is  disclosed  to  the  board  or 
commission  of  which  he  is  a  member  and  noted  in  its 
official  records  and  the  board  or  commission 
authorized,  approves,  or  ratifies  the  transaction 
in  good  faith  .  .  .  without  counting  the  vote  or 
votes  of  the  officer  or  member  with  the  remote 
interest  .  .  . 

"(1)   As  used  in  this  section  'remote  interest 
means: 

"(1)  The  ownership  of  less  than  three 
per  cent  of  the  shares  of  a  corporation  for 
profit; 

" (2)   That  of  an  officer  in  being 
reimbursed  for  his  actual  and  necessary 
expenses  incurred  in  the  performance  of 
official  duty;  provided,  however,  that  the 
city  and  county  treasurer  is  solely 
responsible  for  such  reimbursement  and  that 
only  those  expenses  which  are  strictly 
necessary  for  the  performance  of  that  duty 
shall  be  reimbursed; 

" (3)   That  of  a  parent  in  the  earnings  of 
his  minor  child  for  personal  services." 

The  first  question  is  whether  or  not  Mr.  Goldman  has  an 
interest,  either  direct  or  indirect,  in  the  leases  to  be 
awarded  by  the  Port  Commission  to  BJW  by  reason  of  his  and 
his  wife's  interest  in  Levi  Strauss  &  Company,  the  prime 
tenant  of  BJW.   There  is  no  doubt  that  the  entire  project 
(known  as  the  "Levi's  Plaza  Project")  is  to  become  the 
headquarters  of  that  Corporation  nor  is  there  a  doubt  that 
the  plaza  (known  as  Levi's  Plaza)  is  2m  integral  part  of  the 
project.   While  it  is  true  that  such  a  park  or  plaza  is  of 
benefit  to  the  City  as  a  whole,  it  is  true  as  well  that  it  is 
also  of  benefit  to  the  project  and  therefore  of  benefit  to 
Levi  Strauss  &  Company. 
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The  inclusion  of  the  sea  wall  lots  in  the  park-plaza 
will  benefit  the  project  in  a  number  of  specific  ways.   The 
northeast  side  of  the  planned  office  buildings  will  have  an 
unobstructed  view  of  the  pier  and  waterfront  area.   The 
development  will  front  on  the  Embarcadero  which  has  become  a 
major  transportation  route  to  the  revitalized  northern 
waterfront  area.   Further,  the  park  setting  is  part  of  a  City 
Planning  concept  for  the  west  side  of  the  Embarcadero  and 
will  tie  the  BJW  project  into  other  completed  or  contemplated 
developments. 

Conflict  of  interest  law  in  California  "...  has  its 
foundation  in  the  Biblical  admonition  that  no  man  may  serve 
two  masters.  Matt.  6:24,  a  maxim  which  is  especially  pertinent 
if  one  of  the  masters  happens  to  be  economic  self-interest." 
United  States  v.  Mississippi  Valley  Generating  Co.,  364  U.S. 
520,  549  (1961);  see  Id.  at  550  N.  14;  People  v.  Watson,  15 
Cal.App.3d  28,  38  (19TT) . 

In  People  v.  Darby  (1952)  114  Cal.App.(2)  412,  at  page 
435  the  court  upheld  a  conviction  of  a  member  of  a  school 
board  for  participating  in  the  award  of  a  school  contract  to 
a  person  who  was  the  tenant  of  the  member.   In  that  case  the 
court  stated: 

"Whether  the  interest  was  direct  or  indirect, 
remote  or  contingent,  the  sum  and  substance  of  the 
three  instructions  read  as  a  whole  is  that  if  the 
interest  of  the  member  is  sufficient  to  cause  him 
to  be  swayed  in  the  slightest  degree  from  his  duty 
to  the  public,  it  is  a  violation  of  section  1097  as 
well  as  1011.   It  is  more  than  possible  that  an 
interest  may  be  contingent  or  remote  and  yet 
influence  the  member's  judgment  or  vote." 
(Emphasis  added.) 

In  People  v.  Deysher  (1934)  2  Cal. (2)  141,  the  court 
directed  the  jury  that  defendant  had  a  personal  interest  in 
the  contract  if  he  possessed  any  rights  or  was  obligated  to 
perform  any  duty  or  could  have  suffered  any  liability  or 
losses  or  if  any  benefit  or  advantage  could  accrue  to  the 
defendant,  whether  present,  future  ascertained  or  potential. 
In  this  case  the  court  also  stated  at  page  146: 

"However  devious  and  winding  the  chain  may  be 
which  connects  the  officer  with  the  forbidden 


OPINION  NO.  79-33 
Honorable  Dianne  Feinstein    6  May  16,  1979 


contract,  if  it  can  be  followed  and  the  connection 
made,  the  contract  is  void.   In  determining  whether 
or  not  a  contract  such  as  this  is  against  public 
policy  and  illegal,  the  court  is  not  concerned  with 
the  technical  relationships  of  the  parties,  but 
will  look  beyond  the  veil  which  enshrouds  the 
matter  to  discern  the  vital  facts." 

In  Hobbs  V.  Moran  (1930)  109  Cal.App.  at  page  320,  the 
court  stated  on  the  same  subject: 

"Our  courts  have  been  very  scrupulous  in  the 
enforcement  of  the  spirit  of  statutes  similar  to 
the  one  which  is  here  involved.  When  it  appears 
that  an  officer  is  substantially  benefited, 
financially  or  otherwise,  by  his  participation  in  a 
contract  with  the  municipality  which  he  represents, 
the  transaction  is  invariably  declared  to  be 
illegal.  Under  such  circumstances,  in  its  effort 
to  uphold  the  transaction,  a  court  will  not  resort 
to  fine  distinctions  in  order  to  determine  just 
what  facts  will  constitute  an  'indirect  interest' 
on  the  part  of  the  officer." 


425: 


In  short  as  stated  in  People  v.  Darby  (supra)  at  page 


"He  has  an  interest  the  moment  he  places 
himself  in  a  situation  'where  his  personal  interest 
will  conflict  with  the  faithful  performance  of  his 
duty  as  a  trustee.'  (citing  cases).   A  Board  member 
must  refrain  from  intentionally  causing  himself  to 
be  interested  in  a  contract  and  if  by  chance  he 
discovers  he  is  interested  prior  to  official  action 
he  should  divest  himself  of  such  interest  or  avoid 
criminal  liability  by  resigning  from  his  office. 
The  law  does  not  concern  itself  with  the  nature  of 
the  contract  and  criminal  responsibility  is 
assessed  without  regard  to  whether  it  is  fair  or 
oppressive. 

"Statutes  such  as  section  1011  carry  out  this 
policy  by  insuring  that  the  public  officer  will  not 
be  placed  in  a  position  in  which  his  private 
interests  might  tempt  him  to  uphold  with  less  vigor 
the  interests  of  the  public."   (Emphasis  added.) 
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(Section  1011  of  the  Education  Code  prohibited  School 
Board  members  from  being  interested  in  contracts  made  by  the 
Board  of  which  he  is  a  member.) 

Simply  put,  the  law  will  not  allow  a  public  official  to 
serve  on  a  body  which  has  before  it  a  contract  which  directly 
or  indirectly  effects  an  interest  of  a  member  of  the  body. 
In  this  case  Mr.  Goldman  is  a  member  of  the  Port  Commission 
which  is  considering  the  lease  of  real  property  to  a 
developer  whose  prime  tenant  is  a  company  owned  in  more  than 
a  small  part  by  Mr.  Goldman  and  his  wife. 

In  order  to  construct  the  building  in  which  the  company 
intends  to  relocate,  the  developer,  BJW,  must  make  a  good 
faith  effort  to  lease  two  sea  wall  lots  from  the  Port 
Commission.   The  Port  Commission  has  been  approached  by  BJW 
and  the  developer  has  entered  into  negotiation  for  such  lease 
with  the  Port  staff.   (This  opinion  will  not  consider  whether 
a  lease  of  Port  property  for  a  park  is  the  most  profitable 
use  to  which  the  sea  wall  lots  could  be  put  as  required  by 
Charter  Sec.  3.531.) 

Pursuant  to  Charter  Section  8.105,  Levi  Strauss  & 
Company  will  have  an  interest  in  any  lease  for  the  lots 
between  BJW  and  the  Port  Commission  because  their  attempted 
acquisition  is  a  condition  for  the  construction  of  the 
company's  new  headquarters  and  are  an  integral  part  of  the 
entire  Levi  Plaza  development.   Because  of  Mr.  Goldman's 
ownership  of  more  than  three  percent  of  Levi  Strauss  & 
Company,  he  is  for  purposes  of  the  prohibited  interest 
section  of  the  Charter,  equally  as  interested  in  the  leases 
as  Levi  Strauss  &  Company,  the  development's  prime  tenant. 

There  is  no  doubt  that  Mr.  Goldman  has  either  a  direct 
or  indirect  interest  in  the  lease  or  leases  which  must  come 
before  his  commission.   It  is  equally  clear  that  the  spouse 
of  Mr.  Goldman  will  be  directly  or  indirectly  affected  by  the 
leases  which  must  come  before  the  said  commission. 

The  next  question  is  whether  or  not  the  interest  is  one 
which  Mr.  Goldman  can  cure  by  excusing  himself  from  voting 
under  the  remote  interest  portion  of  Section  8.105  (supra)  or 
it  is  a  prohibited  interest  which  he  must  either  divest 
himself  of  or  resign  from  the  Commission. 
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Section  8.105  of  the  Charter  entitled  "Conflict  of 
Interest  and  Other  Prohibited  Practices"  as  it  read  prior  to 
the  1974  amendments  thereto  substantially  followed  the  State 
Law  on  remote  interests.   The  remote  interest  section  allowed 
a  member  of  a  board  or  commission  to  disclose  the  fact  of  a 
remote  interest  in  a  matter  before  the  board  or  commission 
and  if  the  matter  was  passed  by  sufficient  votes  not  counting 
the  member's  own  vote  it  was  a  valid  vote  and  the  member  with 
the  remote  interest  would  not  be  deemed  to  have  a  conflicting 
interest.   In  People  v.  Darby  (supra)  the  interest  was  that 
of  a  tenant  of  the  member  of  the  Council.   After  the  Darby 
case  the  State  Law  (Government  Code  Section  1091)  was  amended 
to  include  "that  of  a  landlord  or  tenant  of  the  contracting 
party"  as  a  remote  interest.   This  definition  is  still 
contained  in  Section  1091.   Charter  Section  8.105  followed 
State  Law  on  the  definitions  of  remote  interests  and  included 
"that  of  a  landlord  or  tenant  of  the  contracting  party"  as  a 
remote  interest  which  would  technically  make  Levi  Strauss  & 
Company  a  tenant  of  the  contracting  party  and  raise  the 
question  as  to  whether  or  not  Mr.  Goldman's  interest  was 
remote  and  therefore  could  excuse  himself  from  voting  on  the 
leases  and  remain  on  the  Port  Commission. 

A  substantial  revision  of  Charter  Section  8.105  was 
passed  by  the  voters  on  June  4,  1974.   As  Section  8.105  was 
amended  in  June,  1974,  and  as  it  stands  today  the  defintion 
of  a  remote  interest  was  changed  so  that  the  landlord  or 
tenant  of  a  contracting  party  is  no  longer  deemed  to  have  a 
remote  interest  but  instead  would  have  a  prohibited 
interest.   The  section  was  extended  to  include  leases  in  real 
property  and  other  transactions  and  specific  language  was 
added  to  declare  all  such  transactions  where  a  prohibited 
interest  existed  to  be  null  and  void.   The  purpose  of  the 
1974  amendment  (Known  as  Proposition  B)  was  to  supplant,  but 
not  duplicate,  state  law  to  give  greater  assurance  to  the 
people  that  their  local  elected  and  appointed  officials  and 
employees  will  act  in  the  interest  of  the  public  good  rather 
than  their  own  private  gain  (see  Voters  Pamphlet,  June  4, 
1974).   The  present  law  states  that  if  the  member  of  a 
commission  owns  less  than  three  percent  of  the  shares  of  a 
corporation  for  profit  he  has  a  remote  interest.   In  the 
instant  case  Mr.  Goldman  and  his  spouse  own  in  excess  of 
three  percent  of  the  shares  of  Levi  Strauss  &  Company. 

It  should  be  noted  that  Section  8.105(i)  flatly  makes 
the  interest  of  a  spouse  a  prohibited  conflict  of  interest 
and  Section  8.105  (j)  does  not  include  (i)  in  the  remote 
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interest  section  at  all.   Literally  interpreted  paragraph  (i) 
would  be  sufficient  in  and  of  itself  to  prohibit  Mr.  Goldman 
from  remaining  on  the  Port  Commission.   We  do  not  interpret 
this  section  in  that  manner  but  rather  conclude  that  the 
interest  of  the  spouse  is  to  be  included  with  the  interest  of 
the  commission  member  to  determine  if  his  interest  is  remote. 

The  interest  of  Mr.  Goldman  is  obviously  not  remote  as 
defined  in  Section  8.105  and  is  therefore  a  prohibited 
interest  under  both  8.105(a)  and  8.105  (i). 

When  the  interest  of  the  member  of  a  board  or  commission 
under  Section  8.105  (supra)  is  a  prohibited  conflict  of 
interest  he  must  either  divest  himself  of  the  interest  or 
resign  from  the  Commission. 

People  V.  Darby  (supra)  at  page  426. 

"A  Board  member  must  refrain  from 
intentionally  causing  himself  to  be  interested  in  a 
contract  and  if  by  chance  he  discovers  he  is 
interested  prior  to  official  action  he  should 
divest  himself  of  such  interest  or  avoid  criminal 
liability  by  resigning  from  his  office." 

In  Hobbs ,  Wall  &  Co.  v.  Moran  (supra)  it  was  observed 
that  a  councilman's  membership  on  a  city  council  may 
reasonably  be  expected  to  influence  his  associates.   See  also 
Fraser-Yamor  Agency,  Inc.  v.  County  of  Del  Norte  68 
Cal.App.O)  201. 

In  Miller  v.  City  of  Martinez  (1933)  28  Cal.App.(2)  364 
at  page  369  the  court  stated: 

"[T]he  desire  to  favor  a  fellow-councilman, 
unwarranted  confidence  or  carelessness  in 
bargaining  for  supplies  might  result  in  a 
substantial  loss  to  the  City.   It  is  not  necessary 
to  show  actual  fraud,  dishonesty  or  loss  to 
invalidate  the  transaction"   The  purpose  of  the 
statute  is  to  remove  all  direct  influence  of  an 
interest  officer  as  well  as  to  discourage 
deliberate  dishonesty.   Nothing  in  the  relationship 
of  a  public  officer  should  prevent  him  from 
exercising  absolute  loyalty  and  undivided 
allegiance  to  the  best  interest  of  the  municipality 
he  serves."   (Emphasis  added.) 
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It  is  therefore  our  opinion  that  Mr.  Goldman  has  a 
prohibited  conflict  of  interest  under  the  provisions  of 
Charter  Section  8.105  and  that  the  interest  is  not  covered  by 
the  remote  interest  provisions  of  8.105  and  that  his  only 
recourse  is  to  rid  himself  of  the  conflict  by  divesting 
himself  of  the  interest  in  Levi  Strauss  &  Company  or  by 
resigning  from  the  Port  Commission. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By. 


Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


Approved: 


By. 


James  L.  Lazarus 
Deputy  City  Attorney 


City  Attorney 


TAT : j  j 
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^   OPINION  NO.  79-34 


SUBJECT: 
REQUESTED  BY; 
PREPARED  BY: 


Budget  of  San  Francisco  Unified  School  District 
J.  A.  Jungherr 

George  E.  Krueger 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Can  the  Board  of  Education  of  the  San  Francisco  Unified 
School  District  delay  adoption  of  the  tentative  budget  beyond 
June  30,  1979? 

2.  Can  the  Board  adopt  an  unbalanced  budget? 

3.  Can  the  Board  refuse  to  adopt  a  budget? 

4.  Can  the  Board  borrow  emergency  funds  from  the  State? 

5.  Can  the  Board  declare  the  School  District  insolvent? 

6.  Can  the  Board  operate  the  schools  until  funds  are 
exhausted? 

7.  Is  there  any  other  source  of  financial  assistance  for 
the  School  District? 


CONCLUSIONS 


1.  No. 

2.  No. 

3.  No. 

4.  Yes. 

5.  Probably  not. 

6.  No. 

7.  Yes,  request  financial  assistance  from  the  City  and 
County  of  San  Francisco. 


OPINION  NO.  79-34 
J.  A.  Jungherr  2  May  30,  1979 

ANALYSIS 

The  San  Francisco  Unified  School  District  is  a  matter  of 
general  concern  and  a  matter  of  state  supervision.   (See 
Article  IX  of  the  Constitution  of  the  State  of  California;  Esberg 
vs.  Badaracco  (1927)  202  Cal.  110;  Hall  vs.  City  of  Taft  (1956) 
47  Cal. 2d  177.)   In  Hall  v.  City  of  Taft,  the  California  Supreme 
Court  stated: 

"...  the  power  of  the  state  legislature 
over  the  public  schools  is  plenary,  subject 
only  to  any  constitutiuonal  restrictions 
(citing  cases) .   The  public  school  system  is  of 
statewide  supervision  and  concern.  ..." 

Acting  under  the  authority  described  above,  the  State 
Legislature  has  established  by  state  statutes  the  procedure  for 
formulating  and  adopting  a  budget  for  a  school  district.   The 
procedure  is  succinctly  set  forth  in  Section  42127  of  the 
California  Education  Code,  and  the  language  of  Section  42127 
provides  answers  to  roost  of  the  questions  with  which  we  are 
concerned. 

Regarding  Question  No.  1  above,  pertaining  to  the  date  for 
adoption  of  a  tentative  budget,  Section  42127(a)  provides: 

"On  or  before  the  first  day  in  July  in 
each  year,  each  school  district  shall  file  a 
tentative  budget  with  the  county 
superintendent  of  schools."  (Emphasis  added.) 

Regarding  Question  No.  2  above,  pertaining  to  the  adoption 
of  an  unbalanced  budget,  Sectioon  42127(b)(2)  provides: 

"On  or  before  July  15,  in  each  year,  the 
county  superintendent  of  schools  shall  make 
any  recommendations  he  deems  necessary  to 
insure  that  the  proposed  expenditures  do  not 
exceed  the  anticipated  revenues  and  that  the 
anticipated  revenues  are  realistic,  and  shall 
transmit  to  the  governing  board  a  written 
explanation  of  the  reasons  for  such  changes." 
(Emphasis  added.) 

Regarding  Question  No.  3  above,  pertaining  to 
the  refusal  to  adopt  any  budget.  Section  42128  of  the 
California  Education  Code  provides: 

"If  the  governing  board  of  any  school 
district  neglects  or  refuses  to  make  a  school 
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district  budget  as  prescribed  by  this  article, 
the  county  superintendent  of  schools  shall  not 
make  any  appor tioninent  of  state  or  county  school 
money  for  the  particular  school  district  for  the 
current  school  year."  (Emphasis  added.) 

Regarding  Question  No.  4  above,  pertaining  to  borrowing 
emergency  funds  from  the  State,  Section  41310  of  the  California 
Education  Code  provides: 

"A  governing  board  of  a  school  district 
which  determines  during  a  fiscal  year  that  its 
revenues  are  less  than  the  amount  necessary  to 
meet  its  current  year  expenditure  obligations 
may  request  an  emergency  apportionment  through 
the  Superintendent  of  Public  Instruction 
subject  to  the  requirements  and  repayment 
provisions  of  Article  2  (commencing  with 
Section  41320)  of  this  chapter. 

"It  is  not  the  intent  of  the  Legislature 
that  this  section  authorize  emergency  loans  to 
school  districts  for  the  purpose  of  meeting 
cash  flow  requirements  pending  the  receipt  of 
local  taxes  and  other  funds. 

"It  is  further  the  intent  of  the 
Legislature  that  no  such  emergency 
apportionments  occur  unless  funds  have  been 
specifically  appropriated  therefor  by  the 
Legislature."  (Emphasis  added.) 

Section  41310  was  operative  as  of  April  30,  1977.   Section  41320 
establishes  the  requirements  for  receiving  emergency 
apportionments,  including  a  schedule  of  repayments.   Section 
41323  provides  for  repayment  with  interest  over  a  maximum  period 
of  three  years. 

Regarding  Question  No.  5  above,  pertaining  to  the  Board 
declaring  the  School  District  insolvent,  I  have  not  located  a 
case  wherein  such  a  step  was  taken.   "Insolvency"  is  a  legal  term 
with  two  meanings  in  California.   In  a  bankruptcy  sense, 
insolvency  generally  designates  a  debtor  whose  entire  assets  are 
insufficient  to  pay  all  of  his  debts.   Teacher  v.  Leddel  (1966) 
247  Cal.App.2d  95.   In  this  sense,  the  School  District  is 
undoubtedly  not  insolvent.   In  an  equitable  sense,  insolvency  is 
a  present  inability  to  meet  obligations  as  they  occur.   Stark  v. 
Shaw  (1957)  155  Cal.App.2d  171.   But  the  School  District  should 
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not  be  insolvent  in  this  sense  because  the  Board  of  Education 
must  prepare  a  budget  within  its  means,  and  the  Superintendent  of 
Schools,  under  Section  42127(b)(2),  makes  "recommendations  he 
deems  necessary  to  insure  that  the  proposed  expenditures  do  not 
exceed  the  anticipated  revenues.  ..." 

Furthermore,  the  California  Constitution,  Article  16, 
Section  18,  provides  that  no  school  district  shall  incur  any 
indebtedness  or  liability  in  any  manner  or  for  any  purpose 
exceeding  in  any  year  income  and  revenue  provided  for  such  year, 
without  the  assent  of  2/3  of  the  qualified  voters.   See  Wright 
vs.  Compton  Unified  School  District  (1975)  46  Cal.App.3d  177, 
oDligations  imposed  by  law  are  outside  of  the  constitutional  debt 
limit. 

Although  the  municipal  debt  limitation  provision  of 
Article  16,  Section  18,  represents  a  directive  to  a  school 
district  to  live  within  its  means,  it  does  not  enlarge  a  school 
district's  authority  to  dismiss  employees.   See  Gassman  vs. 
Governing  Board  of  Rincon  Valley  Union  School  District  of  Sonoma 
Co.  (1976)  18  Cal.3d  137.   In  Gassman,  the  School  District 
advised  the  teachers  to  be  terminated,  at  page  141: 

"...  if  the  district  is  to  stay  within 
the  limits  of  the  income  and  revenue  which  the 
district  will  receive  in  1974-1975,  as 
required  by  Article  XIII,  section  40  (now 
Article  XVI,  section  18)  of  the  State  Consti- 
tution, it  has  been  recommended  and  is  in  the 
best  interest  of  the  school  district  to  reduce 
its  staff  of  certified  personnel." 

The  Court  cautioned,  at  page  147: 

"A  school  district  facing  an  anticipated 
unbalanced  budget  has  a  variety  of  means  of 
meeting  its  financial  problems;  it  may,  for 
example,  reduce  the  number  of  permanent  and 
probationary  teachers  pursuant  to  section 
13447,  limit  salary  increases — or  impose 
salary  cuts — among  its  present  employees,  or 
reduce  other  administrative  expenses." 

The  theme  running  through  the  Education  Code  and  all  the 
cases  is  that  the  School  District  must  operate  within  a  balanced 
budget  and  must  take  steps  to  assure  that  the  balance  exists. 

Regarding  Question  No.  6  above,  pertaining  to  the  School 
District  operating  the  schools  only  until  funds  are  exhausted, 
Section  42127(a)  and  (b)(2)  provides: 
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" (a)   On  or  before  the  first  day  in  July 
in  each  year,  each  school  district  shall  file 
a  tentative  budget  with  the  county 
superintendent  of  schools. 

"(b)   On  or  before  July  15,  in  each 
year,  the  county  superintendent  of  schools: 


" (2)   Shall  make  any  recommendations  he 
deems  necessary  to  insure  that  the  proposed 
expenditures  do  not  exceed  the  anticipated 
revenues  and  that  the  anticipated  revenues  are 
realistic,  and  shall  transmit  to  the  governing 
board  a  written  explanation  of  the  reasons  for 
such  changes." 

The  Superintendent  must  insure  that  there  will  be  revenues  to 
cover  all  expeditures  for  the  year. 

Regarding  Question  No.  7  above,  requesting  financial 
assistance  from  the  City,  I  have  attached  a  copy  of  City  Attorney 
Opinion  No.  79-1  of  January  3,  1979.   The  opinion  relied  on 
Madsen  vs.  Oakland  Unified  School  District  (1975)  45  Cal.App.3d 
574,  which  involved  a  formal  request  for  an  appropriation  by  the 
Oakland  Unified  School  District  to  the  City  of  Oakland.   The 
opinion  concluded,  at  page  3: 

"An  appropriation  to  the  Board  of 
Education  would  be  in  promotion  of  education 
and  therefore  a  municipal  affair  which  the 
City  could  legally  control." 

Very  truly  yours, 

GEORGE  AGNOS;P 
City  Attorrvey 

L 


By 


George  E.  Krueger 
y        Deputy  City  Attorney 


Approved 


V  \ 


AA/'V.  fv./ 


City  Attorney 
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*^  OPINION  NO.  79-35 


SUBJECT:         VALIDITY  OF  CONDITIONS  PLACED  ON 

CONDOMINIUM  CONVERSIONS 


REQUESTED  BY:    GILBERT  BOREMAN ,  Clerk  of  the  Board 

of  Supervisors  for  SUPERVISOR  GORDON  LAU 


PREPARED  BY:     VIRGINIA  J.  LUM,  DEPUTY  CITY  ATTORNEY 

QUESTION  PRESENTED 


Under  the  Subdivision  Code,  may  the  City  Planning  Commis- 
sion impose  as  a  condition  for  the  approval  of  a  condominium 
conversion  application  either  or  both  of  the  following 
requirements:  1)   that  a  specified  percentage  of  tenants  in  the 
affected  structure  consent  to  the  conversion,  without 
commitment  to  purchase  (hereinafter  referred  to  as  "tenant 
consent");  2)   that  a  specified  percentage  of  tenants  in  the 
structure  indicate  their  intent  to  purchase  the  units 
(hereinafter  referred  to  as  "tenant  purchase") . 


CONCLUSION 

No,  as  to  the  requirement  of  tenant  consent  unless  final 
review  by  the  administrative  agency  is  available;  Yes  as  to  the 
requirement  to  purchase. 

ANALYSIS 


The  Subdivision  Code  Section  1332  empowers  the  City  Plan- 
ning Commission  and  the  Department  of  City  Planning  to  hold  a 
public  hearing  on  the  question  of  consistency  with  the  Master 
Plan  whenever  property  is  proposed  for  subdivision.   (Subdivi- 
sion as  defined  by  the  Subdivision  Map  Act  includes  condominia 
and  condominium  conversion.   Government  Code  Section  66424) 
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Under  the  authority  to  determine  consistency  with  the  Master 
Plan,  the  Department  of  City  Planning  may  approve  subdivision 
applications,  subject  to  those  conditions  necessary  to  carry 
out  and  maintain  the  objectives  of  the  Master  Plan. 

(a)  Whenever  a  property  is  to  be  subdivided, 
the  City  Planning  Commission  shall  hold  a  public 
hearing  on  the  question  of  consistency  of  the 
subdivision  with  the  Master  Plan.   Notice  of  • 
said  hearing  shall  be  given  pursuant  to  Section 

1313. 

(b)  The  Director  shall  disapprove  the  pro- 
posed subdivision  when  City  Planning  finds  that 
the  proposed  subdivision  is  not  consistent  with 
the  Master  Plan. 

(c)  When  City  Planning  finds  that  a  proposed 
subdivision  will  be  consistent  with  the  Master 
Plan  only  after  certain  proposed  conditions  are 
complied  with,  the  Director  shall  incorporate 
said  conditions  in  his  conditional  approval  of 
the  proposed  subdivision.   Subdivision  Code, 
Section  1332. 

Pursuant  to  the  power  the  Planning  Commission  has  recently 
imposed  a  specified  tenant  purchase  requirement  on  a  case  by  case 
basis.   You  inquire  as  to  whether  this  requirement  is  a  valid 
exercise  of  the  power  vested  in  the  City  Planning  Commission  and 
its  Department  of  City  Planning  under  the  local  law. 

Further,  you  inquire  as  to  the  validity  of  the  thirty-five 
percent  tenant  consent  requirement  for  approval  of  condominium 
conversion  applications,  now  in  effect  as  Section  1385(h).   That 
section  reads  as  follows: 

In  addition  to  the  above  requirements,  no 
conversion  of  a  project  containing  fifty  (50)  or 
more  units  or  of  a  portion  of  a  development  con- 
taining fifty  (50)  or  nore  units  shall  be 
approved  unless  a  number  of  tenants  in  such 
project  or  in  such  development,  equal  to  or 
exceeding  thirty-five  (35%)  of  all  the  units  in 
the  project  or  development  shall  have  consented 
in  principle  to  the  proposed  conversion.   For  the 
purposes  of  this  requirement,  each  unit  shall 
have  one  vote  and  only  tenants  who  were  in  occu- 
pancy at  the  time  of  the  filing  of  the  Tentative 
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Map  shall  vote.   Each  tenant  voting  shall 
subscribe  his  or  her  name  to  a  list  to  be  filed 
with  the  Advisory  Agency.   Tenant  consent  to 
conversion  in  principle  shall  not  be  obtained  by 
either : 

1.  Representations  to  the  tenant  which 
violate  SNA  or  Real  Estate  Commissioner  Regula- 
tions prohibiting  offering  units  for  sale  prior 
to  issuance  of  the  State  Subdivision  Report;  or 

2.  By  offering  to  the  tenant  a  discount  on 
the  purchase  price,  or  other  inducement  to 
consent,  which  will  not  be  offered  to  all  other 
tenants  or  other  non-tenants.   Section  1385(h). 

This  requirement  is  invalid  in  that  it  constitutes  an 
unlawful  delegation  of  legislative  power.   The  criteria  for 
approval  of  a  conversion  application  must  be  articulated  by  the 
legislative  body  in  a  public  enactment  or  imposed  by  an 
administrative  agency  to  which  the  legislative  body  has  given 
appropriate  guidelines.   As  an  absolute,  fixed  requirement, 
"tenant  consent"  is  not  reasonably  related  to  one  of  the 
objectives  of  the  legislation  viz.  ,  avoiding  dislocation  of 
tenants,  since  consent  is  not  necessarily  related  to  the  issue 
of  whether  tenants  will  actually  be  dislocated  by  the 
conversion.   Furthermore,  in  vesting  tenants  of  a  structure 
with  power  to  determine  whether  a  governmentally  conferred 
privilege  may  be  exercised,  the  legislature  has  abdicated  its 
constitutional  function  as  caretaker  of  the  police  power. 


It  should  be  noted,  however,  that  tenant  approval  is  a 
valid  factor  to  be  taken  into  account  either  by  the  legislative 
body  or  the  administrative  agency  acting  pursuant  to  an 
appropriate,  specific  delegation  of  authority  in  determining 
whether  to  approve  a  condominium  conversion  application. 
Therefore,  a  survey  of  tenant  opinion  may  be  required,  and  the 
degree  of  tenant  consent  shown  may,  among  other  factors,  be 
relied  upon  by  the  permit  granting  authority.   However,  failure 
to  obtain  tenant  consent  may  not,  in  itself,  preclude  approval 
of  an  application  for  conversion  if  all  other  requirements  are 
met. 

In  contrast,  however,  the  requirement  that  a  percentage  of 
the  tenants  of  a  proposed  condominium  conversion  indicate  their 
intent  to  purchase  the  occupied  unit  as  a  condition  for  approv- 
al of  the  conversion  application  is  a  valid  requirement.   A 
measure  of  tenant  willingness  to  purchase  their  units  is  a 
reliable  measure  of  potential  dislocation  and  is  reasonably 
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related  to  a  permissible  objective  of  the  p>olice  power,  viz, , 
to  eliminate  or  minimize  dislocations  caused  by  conversions. 
Unlike  ^he  criterion  of  tenant  consent  which,  when  controlling, 
constitutes  an  abdication  of  the  legislative  function  under  the 
police  power  of  determining  what  is  in  the  best  public  inter- 
est, the  requirement  that  a  percentage  of  tenants  indicate 
their  willingness  to  purchase  is  a  factor  of  independent  sig- 
nificance.  When  tenants  decide  whether  to  buy,  they  are  not 
deciding  whether  the  project  will  be  allowed  but,  rather, 
whether  they  want  to  become  property  owners.   The  actual  per- 
centage is  a  matter  of  legislative  policy  either  through  the 
specified  articulation  of  the  limits  in  an  ordinance  or  through 
the  promulgation  of  guidelines  to  be  applied  by  the  administra- 
tive agency.   A  detailed  discussion  of  each  condition  follows. 


I.   Tenant  Consent  as  a  Condition  for  Approval  of  a 
Condominium  Conversion  Application  is  an  Unlawful 
Delegation  of  Legislative  Power 

The  requirement  of  obtaining  a  percentage  of  tenant 
consent  as  a  condition  to  condominium  conversion  constitutes  an 
unlawful  delegation  of  legislative  power.   Where  the  granting 
of  certain  rights  or  privileges  concerning  the  use  of  real  pro- 
perty in  a  lawful  manner  is  based  upon  obtaining  the  consent  of 
affected  property  owners,  courts  have  held  such  a  requirement 
to  be  void  if  such  consent  results  in  giving  legislative  powers 
to  the  property  owners.   In  Eubank  v.  Richmond,  (1912)  226  U.S. 
137,  57  L.Ed  156,  the  court  reviewed  a  statute  pursuant  to 
which  two-thirds  of  abutting  property  owners  on  a  street  were 
empowered  to  request  the  municipal  committee  on  streets  to 
establish  a  building  line  on  the  property.   No  discretion  was 
left  to  the  committee  on  whether  and  to  what  extent  the  street 
line  would  be  established.   In  Washington  ex  rel.  Seattle  Title 
Trust  Co.  vs.  Roberge,  (1928)  278  U.S.  116,  73  L.Ed  210,  an 
ordinance  required  two-thirds  consent  of  property  owners  within 
400  feet  of  the  proposed  construction  of  a  charity  building  in 
a  residential  district. 

The  requirement  of  owner  consent  in  these  ordinances  was 
invalid  because  a  group  of  citizens  was  empowered  to  decide  how 
the  privileges  of  property  owners  could  be  affected.   This 
resulted  in  a  denial  of  due  process  of  those  affected  property 
owners  who  could  not  appeal  to  an  administrative  or  legislative 
body.   Not  only  was  there  no  provision  for  administrative 
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review  as  to  the  grounds  for  giving  or  withholding  consent,  but 
also  consent  could  be  given  or  denied  arbitrarily;  it  was  not 
controlled  by  any  publicly  articulated  guidelines  or  stand- 
ards.  There  cases  also  found  a  due  process  violation  in  the 
unauthor i"ied  delegation  of  legislative  authority  in  that  a 
group  of  individuals  could  determine  whether  a  property  owner 
could  act  pursuant  to  a  governmentally  conferred  privilege.   In 
California,  courts  have  reached  the  same  conclusion.   Hurst  v. 
Burlingame,  (1929)  207  Cal.  134,  dictum  at  p.  142;  Coon  v. 
Board  of  Public  Works,  7  Cal.  App.  760,  95  P.  913;  Ex  parte 
Sing  Lee,  96  C.  354,  31  P.  245. 

In  all  the  above  cases,  the  consent  of  affected  property 
owners  was  required  before  action  could  be  taken  by  a  governing 
body.   The  fact  that  consent  could  be  given  or  withheld  for 
arbitrary  reasons  wholly  unrelated  to  the  legislation  or  permit 
concerned  was  fatal  to  the  validity  of  the  ordinance. 
Concordia  College  Institute  v.  Miller,  (1950)  301  N.Y.  189,  93 
N.E.  2d  632.   See  also  Bayside  Timber  Co.  v.  Board  of 
Supervisors  of  San  Mateo  County,  (1971)  20  Cal. App. 3d  1,  97 
Cal.Rept.  431,  (rehearing  denied);  Janas  v.  Town  Board  and 
Zoning  Board  of  Appeals,  (1976)  382  N.y.Supp.2d  394,  51  A.D.2d 
473;  Schulte  v.  Garnett,  (1960)  186  Kan.  117,  348  P. 2d  629.1 

A  consent  provision  may  be  valid,  however,  if  it  is  one  of 
the  factors  to  be  considered  by  a  legislative  body,  or  its  law- 
fully authorized  administrative  body.   The  rule  is  well  articu- 
lated in  Leighton  y.  City  of  Minneapolis,  16  Fed.  Supp.  101, 
106  (D.C.  Minn.  1936) . 


1/     The  proposed  Section  1385(b)  drafted  by  Ad  Hoc  Condo- 
minium Committee  (see  p. 33  of  the  Composite  of  Condominium 
Ordinance  Proposal,  now  being  considered  by  the  Special  Housing 
Committee)  and  proposed  Section  1388(a)  drafted  by  Supervisor 
Silver  (see  p. 51  of  Composite  of  Condominium  Ordinance 
Proposal)  would  be  vulnerable  to  a  challange  that  tenants  have 
been  unlawfully  delegated  the  legislative  power  of  determining 
whether  a  condominium  conversion  application  should  be 
approved.   The  language  of  both  proposed  sections  indicates 
that  even  if  all  other  requirements  are  met,  an  application  may 
not  be  approved  without  35%  of  the  tenants'  consent  (Section 
1385b  proposed  by  Ad  Hoc  Condominium  Committee)  or  a  certain 
percentage  of  consent  depending  on  the  amount  of  existing  low 
or  moderate  income  housing  units  in  the  building  (Section  1388a 
proposed  by  Supervisor  Silver). 
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From  an  analysis  of  the  cases,  it  is  clear 
tha.t,  where  the  law  is  complete  in  itself  and  its 
operation  does  not  depend  on  an  act  of  property 
owners,  a  consent  provision  is  valid;  but,  where 
the  law  is  not  complete  in  itself,  is  not  effec- 
tive until  the  property  owners  act,  and  it  is 
their  action  that  imposes  the  restriction  and 
that  has  the  force  and  effect  of  law,  it  is 
invalid,  because  it  then  contains  an  unauthorized 
delegation  of  legislative  power. 

See  also  Fortieth  Street  and  Park  Avenue  v.  Walker,  (1929)  133 
Misc.  907,  234  N.Y.Supp.  708;  Hoelzer  v.  Incorporated  Village 
of  New  Hyde  Park,  (1956)  150  N.Y.Supp. 2d  765. 

It  is  suggested,  therefore,  that  the  requirement  of  a 
percentage  of  tenant  consent  is  lawful  provided  the  law  also 
makes  provision  that  in  the  event  that  all  requirements  for 
conversion  are  met  except  for  the  requisite  showing  of  tenant 
consent,  that  the  application  for  conversion  be  reviewed  by  the 
permit  granting  authority,  in  this  case,  the  City  Planning  Com- 
mission and  the  Board  of  Supervisors  on  appeal.   With  a  set  of 
legislative  guidelines  to  be  considered  in  conversion  applica- 
tions, the  City  Planning  Commission  and  the  Board  of  Super- 
visors on  appeal  must  be  empowered,  in  their  discretion,  to 
approve  or  disapprove  an  application  notwithstanding  the 
inability  of  the  applicant  to  obtain  the  suggested  percentage 
of  tenant  consent. 

It  should  be  noted  that  "consent  provisions"  have  been 
upheld  where  the  consent  results  in  the  waiver  of  an  absolute 
prohibition.   In  re  Petersen,  (1958)  51  Cal.  2d  177,  331  P.  2d 
24,  app.  dismissed  360  U.S.  314,  3  L.Ed  2d  1259.   It  is  sub- 
mitted, however,  that  it  is  implicit  in  state  law  that  condo- 
minium conversions  must  be  allowed  subject  to  reasonable 
regulation  and  control  at  the  local  level.   Therefore,  neither 
the  state  law  nor  local  controls  or  regulations  may  be  deemed  a 
prohibition  to  which  exception  may  be  made  through  consent  of 
citizens.   Rather,  state  law  permits  conversions  so  long  as 
there  is  compliance  with  existing  state  requirements,  and  any 
requirements  imposed  by  local  government  to  assure  consistency 
with  the  Master  Plan. 

II.   Requirement  of  Tenant  Purchase 

The  requirement  that  a  specified  percentage  of  tenants 
indicate  their  intent  to  purchase  their  units  may  be  imposed  as 
a  condition  for  approval  of  a  condominium  conversion  applica- 
tion.  Although  this  requirement  is  not  specifically  set  forth 


OPINION 
Gordon  Lau  7  May  29,  1979 


in  the  Subdivision  Code,  the  Department  of  City  Planning  and 
the  Director  of  Public  Works,  in  determining  whether  to  approve 
an  appli©etion  for  condominium  conversion  are  empowered  to 
impose  those  conditions  reasonably  necessary  to  ensure  that  the 
proposed  subdivision  be  consistent  with  the  Master  Plan.   See 
Subdivision  Code  Section  1332.   Therefore,  the  Department  of 
City  Planning  may  find,  on  the  basis  of  competent  evidence, 
that  the  requirement  of  tenant  purchase  is  necessary  for  the 

roposed  subdivision  to  be  consistent  with  the  Master  Plan. 
-/  The  requirement  is  reasonable  in  light  of  the  purposes  of 
the  legislation,  viz..,  promotion  of  of  inhabitant  ownership 
identified  in  the  Subdivision  Code  and  minimizing  tenant  dislo- 
cation.  Moreover,  Section  1302  of  the  Subdivision  Code  identi- 
fies one  of  the  objectives  of  the  Code  in  the  following 
language . 


! 


(b)   This  Code  is  enacted  to  encourage  and 
ensure  the  development  of  subdivisons  consistent 
with  the  objectives  of  the  San  Francisco  Master 
Plan,  particularly  the  following: 


2.     Promote  the  residential  stability  and 
diversity  of  the  community  by  encouraging 
neighborhood  maintenance,  preventing 
major  displacements  of  people,  and 
facilitating  inhabitant  ownership  of 
residential  units,  while  at  the  same  time 
recognizing  the  need  for  adequate  rental 
housing  in  the  high  density  urban  setting. 


Subdivision  Code,  Section  1302  (Emphasis  added). 


2/    The  requirement  that  eighty  percent  of  the  tenants 
indicate  their  intent  to  purchase  their  units  upon  conversion  was 
proposed  by  way  of  resolution  passed  by  the  City  Planning 
Commission  on  April  12,  1979,  as  a  condition  of  approval  of 
condominium  conversion  applications. 
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Provision  is  made  for  appeal  to  the  Board  of  Supervisors 
from  any  action  taken  by  the  Director  of  Public  Works  condi- 
tionally approving  or  disapproving  the  tentative  map  applica- 
tion in  Subdivision  Code  Section  1333(c): 

All  appeals  under  this  Section  shall  be  heard 
and  acted  upon  by  the  Board  (of  Supervisors] 
according  to  provisions  of  SMA  [Subdivision  Map 
Act]  and  this  [Subdivision]  Code. 

Since  the  Board  of  Supervisors  may  hear  an  appeal  under  the 
provisions  of  state  law  (Government  Code,  Section  66452.5)  and 
local  law,  and  since  the  applicable  local  law  permits  the 
Department  of  City  Planning  to  impose  conditions  on  condominium 
conversion  applications  which  are  deemed  necessary  for  consis- 
tency with  the  Master  Plan,  the  Board  of  Supervisors  on  appeal 
has  the  same  powers  as  the  Department  of  City  Planning  and, 
therefore,  may  impose  a  specified  percentage  of  tenant  purchase 
as  a  reasonable  condition  for  approval  of  a  condominium  conver- 
sion application. 


In  carrying  out  its  power  to  hear  appeals,  the  Board  of 
Supervisors  is  free  to  agree  or  disagree  with  the  Department  of 
City  Planning  and  Director  of  Public  Works  provided  an  appro- 
priate evidentiary  basis  is  made  to  support  the  action  of  the 
Board  of  Supervisors.   It  should  be  noted,  however,  that  the 
Board  of  Supervisors,  when  hearing  appeals  from  the  granting  or 
denial  of  a  condominium  conversion  permit  applications  acts  in 
a  quasi-judicial  capacity.   Therefore,  a  sufficient  evidentiary 
basis  must  underlie  its  decisions.   If  tenant  purchase  is 
imposed  by  the  Department  of  City  Planning  as  a  necessary 
requirement  for  compliance  with  the  Master  Plan,  and  the  appli- 
cant appeals  that  decision,  the  Department  must  present 
evidence  to  the  Board  of  Supervisors  to  justify  that  additional 
requirement. 

The  local  legislature  or  its  administrative  agency  may 
properly  require  that  certain  conditions  be  met  prior  to 
approval  of  a  subdivision  application.   Such  conditions  are  not 
preempted  by  existing  state  law.   Rather,  local  control  and 
regulations  of  subdivision  design  and  improvement  is 
specifically  delegated  to  local  governing  bodies. 

Regulation  and  control  of  the  design  and 
improvement  of  subdivisions  are  vested  in  the 
legislative  bodies  of  local  agencies.   Each 
local  agency  shall  by  ordinance  regulate  and 
control  subdivisions  for  which  this  division 
requires  a  tentative  and  final  or  parcel  map. 
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.  .  .   Each  local  agency  may  by  ordinance 
rg.gulate  and  control  other  subdivisions, 
provided  that  such  regulations  are  not  more 
restrictive  than  the  regulations  for  those 
subdivisions  for  which  a  tentative  and  final  or 
parcel  map  are  required  by  this  division.   .  .  . 
Government  Code,  Section  66411 

Government  Code  Section  66424  includes  a  condominium  within  the 
definition  of  a  subdivision.   "Design"  of  a  subdivision  is 
defined  in  Government  Code  Section  66411  as  a  subject  which  may 
be  regulated  to  the  extent  "necessary  or  convenient  to  ensure 
conformity  to  or  implementation  of  the  general  plan."   Clearly, 
the  legislature  intended  to  empower  the  local  government  to  regu- 
late and  control  condominium  conversions.   The  only  limitations 
on  local  powers  to  regulate  subdivisions  are  that  such  regu- 
lations be  consistent  with  the  general  plan,  and  that  the  regula- 
tions not  contravene  existing  requirements  of  state  law. 

In  this  situation,  tenant  purchase  is  not  prohibited  by 
state  law.   Rather,  state  law  implicitly  supp>orts  such  a  condi- 
tion if  it  carries  out  one  of  the  objectives  of  local  legislation 
and  helps  to  implement  one  of  the  objectives  of  the  Master  Plan. 
Since  local  law  does  seek  to  promote  "inhabitant  ownership"  and 
since  the  Master  Plan  sets  forth  as  a  general  objective 
"inhabitant  ownership,"  the  tenant  purchase  requirement  is 
reasonable  and  valid,  and  is  not  beyond  the  scope  of  authority 
vested  in  local  government  to  regulate  and  control  their  subdivi- 
sion of  property.   (Subdivision  Code  Section  302) . 

The  broad  delegation  of  authority  to  local  government  is 
recognized  in  58  Opinions  of  the  Attorney  General  41  (1975)  . 
That  opinion  identified  social  and  economic  factors  as  valid 
criteria  to  be  incorporated  in  the  general  and  specific  plans  of 
local  government.   The  legislative  premise  that  local  governments 
are  best  qualified  to  resolve  their  individual  housing  problems 
was  given  further  support  by  the  recent  decision  of  Birkenfeld  v. 
City  of  Berkeley  (1976)  17  Cal.3d  129,  550  P. 2d  1001,  where  the 
court  held  that  rent  control  was  a  valid  exercise  of  local  police 
power  (although  the  method  of  rent  control  was  held  to  be  invalid 
since  there  was  no  flexible  means  of  adjusting  existing  rent) . 
It  is  implicit  in  the  Subdivision  Map  Act  that  local  governments 
■ay  impose  conditions  to  approval  of  a  subdivision,  which  are  not 
specifically  described  by  local  ordinance  or  set  forth  in  its 
general  plan.   In  Great  Western  Savings  t  Loan  Assoc,  v.  City  of 
Los  Angeles  (1973)  31  C.A.3d  403,  the  plaintiff  sought  to 
challenge  the  power  of  local  government  to  require  stabilization 
of  a  steep,  non-conforming  slope  in  a  manner  satisfactory  to  the 
Department  of  Building  and  Safety,  as  a  condition  to  tentative 
map  approval.   There  was  no  specific  authority  in  state  or  local 
law  that  such  a  stabilization  be  required.   However,  the  court 
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recognized  that  such  a  condition  could  be  imposed  by  local 
authorities  to  implement  the  powers  given  to  local  government 
under  the  Subdivision  Map  Act.   Obviously,  that  requirement  as 
well  as  tenant  purchase  would  fall  within  the  power  and  duty  of  a 
local  government  to  implement  its  local  ordinances  and  its 
general  plan. 

Moreover,  Government  Code  Section  66416  authorizes  the 
appeal  board  to  hear  matters  concerning  "requirements  or 
conditions"  imposed  by  the  advisory  agency.   Section  66416 
provides  as  follows: 

"Appeal  board"  means  a  designated  board  or 
other  official  body  charged  with  the  duty  of 
hearing  and  making  determinations  upon  appeals 
with  respect  to  divisions  of  real  property,  the 
imposition  of  requirements  or  conditions 
thereon,  or  the  kinds,  nature  and  extent  of  the 
design  or  improvements,  or  both,  recommended  or 
decided  by  the  advisory  agency  to  be  required. 
(Emphasis  added.) 

Clearly,  tenant  purchase  may  be  a  valid  condition  provided  an 
appropriate  evidentiary  basis  is  established  and  findings  are 
made  to  support  the  contention  that  such  a  condition  is  necessary 
for  compliance  with  local  ordinances  and  the  Master  Plan. 

The  requirement  that  a  substantial  percentage  of  tenants 
purchase  their  units  is  currently  being  considered  in  the  pro- 
posed amendments  to  the  Subdivision  Code.   This  requirement,  if 
enacted,  would  be  valid  provided  that  it  is  reasonably  related  to 
police  power  objectives.   Although  it  is  likely  to  effect  a  more 
stringent  limitation  than  obtaining  tenant  consent,  the  tenant 
purchase  is  a  relevant  and  reasonable  factor  in  approving 
conversion  applications.   The  degree  of  tenant  willingness  to 
purchase  has  independent  significance  and  constitutes  a  direct 
measure  of  the  extent  of  tenant  dislocation.   Tenant  consent,  on 
the  other  hand,  is  a  less  credible  requirement  and  may  be  subject 
to  challenge  since  it  is  potentially  arbitrary  in  nature  and 
since  the  legislative  body  has  delegated  to  a  straw  poll  of 
citizens  the  power  to  determine  whether  a  publicly  created 
privilege  may  be  exercised.   3/ 


1/  It  is  certainly  arguable  that  if  a  substantial  number  of 
tenants  consent  to  conversion,  then  tenant  dislocation  is  less 
likely  notwithstanding  their  reluctance  to  purchase  the  unit. 
For  this  reason,  tenant  consent  is  acceptable  if  it  is  one  of  the 
factors  to  be  considered  in  a  conversion  application.   However, 
as  discussed  above,  to  require  tenant  consent  as  a  final  and 
absolute  requirement  without  a  final  review  by  a  legislative  or 
administrative  body  would  constitute  an  unlawful  delegation  of 
legislative  power. 
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